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Promoting Integration by new approaches 

over Contract, Insurance and Money
Background
1.
The last century saw construction projects for many types of facility developing into an ever more complex combination of manufactured products and systems, and latterly there has come to be an increased awareness of the importance of their functionality, reliability, and maintainability.  The move towards Integrated Project Teams and Supply Chains reflects the importance of balance between the skills required to conceive and deliver such facilities and the need for effective team working to deliver the desired solutions.  

2.
These developments have placed the historic premise of “one on one” contracts, structured in an hierarchy, under growing strain.  In his report “Constructing the Team” Sir Michael Latham saw the need for “modern contracts” which would promote team working between all participants.  He cited the NEC contract; and since then PPC 2000 and the Be Collaborative contract have developed the concept of a multi-party contract.  

3.
The Integration Toolkit recognises the full extent and variety of the essential participants in construction projects, and that “people culture” is as important as “process”.  It also recognises that sound leadership and aligned motivation of the different members of the team are the way forward in future, rather than reliance on contracts to enforce performance, as was criticised in Sir John Egan’s “Rethinking Construction”.  

4.
Within standard forms of contract there are embedded mandatory procedures designed to handle the contractual, temporal and financial consequences of things going differently from that originally contemplated by the contract.  They focus on change and failure, rather than agreement of objectives and incentivisation for success.  “Lean Thinking” is about challenging historic practices and cutting out that which is unnecessary for creation of the ultimate product.  The Integrated Project Team (IPT) must therefore be liberated from such historic mandatory procedures, empowered to decide what it needs to do and what it doesn’t, and take ownership for how it decides to operate.

5.
Accelerating Change recognised the need for “contract conditions that encourage team working” (paragraph 5.13).  Recent feedback has called for publication of a model form of agreement that will be complementary to the full integration inherent in the Toolkit, as a “lean thinking” enabler.  As recognised in the Toolkit, however, two further radical changes are required to replace “enforcement by words” and underpin genuine team working

· Insurance needs to cover all those involved in the project, including the client, consultants, specialists and the supply chains, collectively, as a team and not individually, so as to protect a new success-driven no blame culture

(See IPT workbook, Section 4.12)

· Profit needs to be ring-fenced and cease being the difference between “price” and “cost”.  All activities and all costs of the project should be controlled by the IPT so as to meet the strategic brief, objectives and value criteria, and each partner’s profit should either be guaranteed or be treated (at least in part) as “reward” geared to the collective achievement of the IPT in meeting or bettering the agreed value criteria and project objectives.

(See IPT workbook, sections 3.7 and 4.11)

Model Form of Agreement for an IPT

6.
On the basis that there is a need for a contractual Agreement – not as a master but rather a servant – to confirm what the participants have agreed, the following concepts would appear logically to be appropriate

· Progressive development of the Agreement contemporaneously with stages 1-4 of the IPT workbooks

· Multi-party structure, embracing all participants progressively as “partners” within the one single Agreement (not a partnership at law)  

· Initial identification of the strategic brief and objectives, together with “value criteria” for which both client and all the rest of the IPT agree to take ownership

· Agreement of “core values” and a “no blame culture”, underpinned by comprehensive project insurance 

· Checklists to enable roles and responsibilities to be agreed, whilst sharing risk in a way that will not allow profit motivation to cause polarisation of interests

· Involvement of supply chains through “cluster membership” under a “Cluster Leader”

7.
Such an Agreement would be tailored to serve the requirements of each particular IPT.  The process of developing such an Agreement may be assisted in three ways

· By utilising, as a template, the Model Form of Agreement for an IPT

· By the appointment of a facilitator, who should act as a catalyst for the process

· By the involvement of an insurance expert, who should make available the appropriate Project Insurance or Insurances to underpin the IPT and its supply chains

8. A Model Form of Agreement for an IPT has been produced so as to indicate the envisaged character and content of such a template, and the ways it can be used to promote collective ownership of the project by all participants
.  The participants may agree that, pending final completion and signature of the Agreement, its content represents the interim agreements made to date; such agreements would however be open to change by further agreement up until completion of the strategic brief and Agreement signature.

9. It is likely that the participants will utilise the services of a facilitator to assist in the process of assembling and mobilising the IPT through stages 1-4 of the IPT workbooks.  This function may be performed by the Independent Client’s Advisor, if appointed.  The qualifications of such a facilitator may be many and various, but commitment to, and experience in, integrated team working are essential.  Lawyers may potentially be appropriate facilitators provided they are prepared to act in the capacity of a single project lawyer representing the IPT; they would then be well placed to assist with the development of the Form of Agreement for the IPT, and in resolving any difficulties that may subsequently arise
.

Project Insurance
10.
Project Insurance products should be made available to underwrite the whole team to facilitate integrated working (as stated in Accelerating Change, paragraph 5.18).  As ever, “the devil is in the detail” of the actual policies taken out; this is especially so at a time when insurers are seeking to avoid repetition of past losses.  Project insurance, especially in the area of Professional Indemnity, is a recent and relatively expensive development, but a further proposed innovation is to embrace All Risks, Professional Indemnity, Product Liability and other related insurances (including for latent defects if required) under one single project policy covering ALL financial loss (above the policy deductible).  Those insurance experts, brokers and companies that are prepared to be pro-active in this field (perhaps with Government re-insurance backing) in the causes of integration, collaboration and waste elimination should be engaged in “project insurance piloting” - in preference to those who seek to defend the historic policies associated with a fragmented construction industry which generally only respond after determining and apportioning blame.  

11.
Insurance of integrated teams on projects has been in force in Belgium for many years, covering all building/finishing works and technical installation, including even the performance of the latter.  Insurance premiums have been contained, reflecting the confidence gained by focus on quality management and the clients' practice of engaging “technical control”.  This involves independent technical review by organisations such as SECO
 of specifications, drawings, calculations, submittals, etc; supervisory visits to site; attendance at technical meetings; and a general report on completion.  SECO have engendered 'insurers' confidence by their good track record of securing removal of foreseeable risks and promoting safety at all stages of the process; and by having an ongoing relationship with SECO, insurers give cost-effective cover, subject to technical control.  It is suggested that similar arrangements would be invaluable in the UK in both promoting quality management (inclusive of safe working practices), reducing claims and improving the availability and cost of insurance (currently claims handling of liability insurances is estimated to absorb over 80% of their premium cost).  

Integrated Cost Management and Profit Incentives
12.
In Accelerating Change (page 7) Sir John Egan wrote:


“I wish to see an end to lowest cost tendering as the main procurement tool of this industry and to replace this wasteful and unpredictable process with one where clients procure value for money against world-class benchmarks, and projects are delivered by integrated teams of experts involved in continuous improvement in customer satisfaction, productivity, safety and value for money”


Accelerating Change recommended that the toolkit should address “appropriate mechanisms for assembling the teams” (in lieu of lowest cost tendering by each participant) and that “such mechanisms should be acceptable to both the public sector (ie the National Audit Office) and the private sector”, adding 


“The industry and its customers should have access to data for the different facilities that reflect world-class performance.  The assembled teams should be committed to exceeding these levels.”

(See also workbook, section 3.15)

13.
The profit motivation, which has historically led to maximising price and minimising cost, has to be replaced by

· integrated management of the IPT’s activities by the IPT under appropriate project leadership against the agreed benchmarks (including cost), and 

· profit protection (by ring fencing) and incentivisation by gearing profit (or part of it) to actual performance measured against the agreed value criteria for the project.
Such arrangements, not uncommon for example in the oil and gas industry, will free up the IPT to concentrate on “lean thinking”, efficient safe and productive processes, and the most appropriate allocation of roles and responsibilities, with all partners knowing that their profit will be either guaranteed or proportionate to their collective output.  There is even a case for the Project Insurer to be a partner and share in such reward, reflecting his recognition of the need to balance conservatism and innovation.

14.
The amount payable by the client to his partners will therefore comprise the actual cost (as monitored against the agreed project cost plan) plus the guaranteed or earned profit/reward.  “Price” becomes obsolete, and with it the wasted processes of

· Tendering at all levels of the supply chain
· Ascertainment/negotiation of variations and claims

· Interim valuations 

· Final account negotiation, adjudication and arbitration or litigation

Instead, all partners, including the client, own the cost plan, can update it as required to reflect changing circumstances, and can at any time decide whether it is appropriate to adjust the strategic brief, objectives or value criteria, together with any associated incentivisation.  Thence comes the skill of value/ cost management.  

Integrated Demonstration Projects
15.
The foregoing describes three (but integrated) radical innovations in support of integrated team working

· A Model Form of Agreement for an IPT

· Project Insurance, with technical control

· Integrated cost management and profit incentives

These now have to be tested together on integrated demonstration projects.  There is widespread support by key clients and other sectors of the industry for such trials, in the belief that radical rethinking in the areas of contract, insurance and cost planning/incentives is an essential prerequisite to the realisation of the full benefits set out in Rethinking Construction.  
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Comments, suggestions and feedback are welcomed, but should please be made via the “Contact and Feedback” arrangements incorporated in the Strategic Forum Integration Toolkit.

September 2004
� The Consultation Draft of this Agreement, produced in association with the Movement for Innovation’s “Trust and Money Virtual Company” model, has been reviewed in “Partnering and Collaborative Working – Law and Industry Practice”, ISBN 1 84311 248 5, and readers are particularly referred to the Foreword by His Honour Humphrey Lloyd QC. The Model Form is accessible via the hotlink at section IPT 3.2 of the Integration Toolkit. 


� The concept of the Single Project Lawyer is considered in the above book and in the Foreword


� Technical Control Bureau for Construction, rue d’Arlon 53, B-1040 Brussels (� HYPERLINK "mailto:mail@seco.be" ��mail@seco.be�)
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