CHAINLINK GENERIC FRAMEWORK AGREEMENT

GUIDANCE NOTES

Introduction

The Framework Agreement is intended to be a generic document capable of being amended to suit any long-term collaborative arrangement between two organisations. While based on a traditional relationship between lead contractor and subcontractor; the Generic Framework Agreement can be easily amended to accommodate the operational differences experienced by other Chain Link Modules.

The purpose of the Framework Agreement is to provide an “umbrella” agreement under which the parties enter into a number of project specific contracts. 

Note, however, that a Project Specific Agreement will include the terms of contract between the two parties and will normally take precedence in the event of a conflict with the Framework Agreement. This position, however, must be expressly stated.

By entering into the Framework Agreements the parties seek to benefit from the exchange of innovation, the capture and reuse of continuous learning, the reduction in tendering/estimating costs, the improvement in quality and service to the end user, the improvement in efficiency and cost of delivery, improved resource utilisation, better identification of risk, its management and allocation, improved security of turnover and profit for the parties and the whole supply chain.

The Framework Agreement and the establishment of long-term collaborative arrangements are in response to industry changes and in particular the recommendations of “ Re-thinking Construction” and “Accelerating Change”.

Statement of Intent

The Statement of Intent includes a brief mission statement that is simply “ to integrate the Supply Chain” and a vision that involves a commitment to collaborative working in order to improve quality, service, cost effectiveness, the environment and customer satisfaction.

The Statement of Intent sets out the underlying principles, its aims and how they are to be achieved including the use of Key Performance Indicators and training of the workforce.

This “statement” should be amended to suit the beliefs and objectives of the parties. 

Form of Agreement

The Agreement is made and signed between two parties, as tends to be the case with the majority of construction contracts, although with amendment the documentation can be used as the basis of a multi-party agreement, for arrangements between supplier and supplier, subcontractor to sub-sub contractor and so on. Where amendments are being made specialist advice should always be sought.

Definitions

To assist in the understanding of the terms and conditions and to avoid misunderstanding, a glossary has been provided.

It should be noted that the traditional reference to “main contract” has been replaced by the term Principal Contract.

Scope

This section sets out the basis of the Agreement and how the parties are to conduct themselves as partners.

Although a partnering/collaborative arrangement, it states that the Agreement is not a partnership agreement in law as defined by the Partnership Act 1890.

The geographical boundary of the Agreement is stated. This is particularly important where international projects are to be commissioned and the need to state the applicable law.

The scope of the Framework Agreement should allow the involvement of consultants, contractors, specialists and suppliers to become involved in projects and broader programmes of work at the feasibility and design stages of a project. It is at these early stages of a project or series/programme of projects that the greatest benefits to clients can be achieved in terms of time delivery certainty, capital cost certainty, a higher degree of consideration of whole life costs, quality of design, designing out of unsafe or potentially dangerous installation and construction processes and confirmation to the client that the team have properly understood the clients brief and requirements.

Duration

The parties need to establish the duration of the Framework Agreement for example 5 years would not be untypical.

This section also deals with extending the period of the Agreement and its interaction with any Project Specific Order.

Project Specific Orders

These are separate contracts issued during the period of the Framework Agreement for individual projects. It is important to note that the Project Specific Orders must be consistent with the terms and conditions of the Framework Agreement.

Confidentiality

The information exchanged between the parties and other members of the supply chain as part of the Agreement are to be treated as confidential. 

Announcements

This section deals with announcements to the public.

Copyright and Intellectual Property Rights

Deals with the ownership of intellectual property rights and copyright. As the use of Information Technology increases this is an area that will need to be constantly reviewed.

Assignment

Neither party is permitted to assign, transfer, novate, or subcontract without the written permission of the other party.

Costs

Each party should bear its own costs of setting up the Agreement.

Insurances and Indemnities

These are generally project related such as Professional Indemnity Insurance or Insurance for the works and therefore should be incorporated in the relevant Project Specific Order.

Organisations should be aware of recent innovations in the provision of insurance products that provide clients with greater protection and warranty over the life of a component or material. An example of a recent product is the COMPASS “COMPASSure” latent defects scheme and the ‘whole project’ insurances that are currently being investigated by the construction and insurance industries. 

Notices

This Clause sets out the form of communication acceptable between the parties.

Commissioning of the Works or Services

Despite the existence the Framework Agreement, the award of any Project Specific Order is at the discretion of the Partner One. 

A lack of a suitable Principal Contract may result in Partner One not being able to enter into Project Specific Orders with Partner Two but also, Partner One may employ other members of his supply chain without liability to Partner Two.

It is envisaged that Partner One, for example a large construction company, would have many specialist trade contractors as Partners who have entered into a Framework Agreement with Partner One. He will engage these framework specialist contractors and suppliers to carry out most of the Project Specific Works so that continuous improvement can be monitored and learning transferred from one project to another.

Clients, particularly in the public sector are now requiring Principal (a.k.a. Lead or Main) contractors to have readily assembled supply chains of specialist contractors, suppliers and consultants specifically for that market sector e.g. NHS hospital projects. Another purpose is for clients to be able to have a single source of responsibility and to have an integrated design and construction team.

The Framework Agreement can be used for consultant appointments however; some amendments may be required concerning Intellectual property rights. A revised set of Key Performance Indicators may also be appropriate where for example, in the case of an Architect, more design specific KPI’s may be introduced.

Supply Chain Integration

One of the benefits of having Framework Agreements is so that partners’ skills and knowledge can be brought into the project earlier than traditional procurement methods during the feasibility and design stages of a project. It is during the early part of a projects design that the supply chain can have the largest impact on cost and other critical success factors.

For maximum benefit, all supply chain members must collaborate in an open manner and issue information and data relating to other members “down stream” in the supply chain.

Where collaborative arrangements are sought prior to where any Project Specific Order is in place a mechanism for paying/rewarding the supplier, specialist or consultant will need to be agreed between the parties and an amendment made to the Framework Agreement.

It may be appropriate when preparing a bid for a client that the supply chain partners collaborate and give their services free of charge or up to a particular limit of resource or expenditure. It is important to either set these limits within the Framework Agreement or to agree them on a scheme-by-scheme basis. 

Care should be taken not to over burden smaller organisations with the cost of developing schemes that may take some time to tender or which require a large input of resources e.g. PFI projects.

Risk and Reward

A major benefit of the Framework Agreement is to enable on a project specific basis to allocate risk to that party best able to deal with the risk. Also, because the supply chain are involved early in the project it allows proper risk management techniques to be used to minimise the impact of any risk.

By involving the supply chain during the design and planning stages, contractors, consultants, specialists and suppliers of materials it is reasonable for all parties to share in any savings generated below the target cost and to equally share in the cost of an over spend situation.

Such arrangements are becoming more popular, particularly where collaborative arrangements are involved.

It is essential that the risk and reward is shared on a equitable basis throughout the supply chain so that innovation is rewarded and encouraged

Reward can also be introduced by way of incentive payments or other incentives that are linked to the achievement of KPI targets.

Environment

There is currently an increase in the sensitivity of society and Government for organisations to be more responsible for the environment. Long-term collaborative arrangements allow organisations to consider and minimise the impact of construction activity on the environment.

The Framework Agreement assumes that Partner One will have an Environmental Management System in place and that detailed aspects of environmental matters will be dealt with under the Project Specific Order.

Health & Safety

The Framework Agreement seeks to promote a safer working environment and performance in relation to health and safety is monitored against KPI’s on a project specific basis as part of a Project Specific Order.

The framework as drafted places the Health and Safety

Quality Assurance 

Performance in relation to quality is to be monitored at both strategic and project level. The Project Specific Orders will provide the specification for the works and the KPI’s for measuring performance against quality targets.

Reviews

It is important to review performance on a regular basis. Parties to the Agreement are to meet regularly to discuss and review performance under the Framework Agreement and Project Specific Orders.

The Framework sets out broadly the areas for review in relation to achievement of mutual objectives, risk, the acceptance of the culture change to a partnering arrangement etc. 

This part of the Framework Agreement is very important and where appropriate the items for review could be expanded if appropriate.

It is important that feed back from the reviews is understood and appropriate action taken to rectify a deficiency. Also where success has been achieved, this learning should be transferred to all Project Specific Orders.

Key Personnel

Organisation charts are to be provided by both parties and incorporated into Appendix 3. 

Team Building

Workshops should be used to provide a forum for team members to openly discuss the project and find design and construction solutions to a client brief.

It is now established practice that at the commencement of a partnered project, a start up partnering workshop is held to assist the team approach and for the team to identify mutual objectives, to produce a decision/problem resolution hierarchy and to establish a system for recording and measuring performance. The team confirm these issues in a partnering charter.

Regular periodic partnering workshops should take place to reinforce the partnering ethos and to bring to the fore any issues that may be causing concern and to find collective solutions to problems.

Other workshops should also take place such as Value Management workshops, to deal with specific issues or to review performance of the Framework Agreement as a whole.
Continuous Performance Improvement and KPI’s

It is an essential part of collaborative/partnering agreements that there must be a system of measuring continuous improvement against important criteria that justify the existence of the Framework Agreement.

Without the use of KPI’s and the benchmarking of performance it is difficult to prove that the relationship is nothing more than a “cosy” arrangement and difficult to defend criticism that perhaps best value is not being achieved.

A range of Key Performance Indicators that can be used for the purpose of measuring performance have been identified and listed in a matrix that can be found in Appendix 6.

A cross indicates whether or not the KPI applies to the particular type of organisation or not.

An appropriate number of KPI’s should be selected for measuring performance and mechanisms for recording, calculating and publishing the data will need to be developed.

The Construction Best Practice Programme has produced a number of KPI’s with mechanisms for calculation already developed. Organisations may wish to develop their own which are specific to their particular Framework Agreement.

If a partner consistently fails to demonstrate any measurable improvement and hence does not justify being a partner, the other partner may wish to terminate the Agreement after the giving of the appropriate written notice in accordance with the appropriate clause of the Framework Agreement.

Problem Resolution

Traditional contracts have in the past not been particularly proactive in dealing with problems and have allowed problems to fester unresolved so that they become larger, more complex and less easy to resolve. The Framework Agreement has been drafted so that problems are identified early and resolved by use of a problem resolution hierarchy.

When a problem arises the issue is to be recorded on the form included in Appendix 2 by those identifying the problem. If the problem cannot be resolved at that peer/staff level within the agreed specified times, the fact that resolution has not taken place must be recorded on the form and the problem passed up to the next staff level in the hierarchy. A typical example of a hierarchy is contained in Appendix 3.

If the problem reaches the top of the hierarchy and still no resolution has been found, a 14-day cooling off period takes effect prior to the issue of any formal dispute resolution procedures contained within any Project Specific Order.

Termination

Each Project Specific Order will contain procedures for termination.

The Framework Agreement contains a clause allowing the Agreement to be terminated if there is a material breach of the Agreement.

In addition to the above, if a party fails to achieve the targets agreed against the various KPI’s, the other may wish to terminate the Agreement by giving the appropriate notice. 

Termination of the Agreement should not be taken lightly and the party who has not achieved the results desired should initially be given an opportunity of improving its performance but under a “yellow” card warning that should performance not improve, the other party may us its right to terminate the Agreement.

Reasonable periods of review should be agreed and a formal review annually would seem an appropriate period with interim monitoring on a quarterly basis. So, if a partner fails to achieve the agreed targets after year 1, year 2 he is under a warning with progress against KPI’s monitored each quarter. If no improvement is experienced after year 2, the other partner could terminate the Agreement with some justification.

Rights of Third Parties

The Agreement as drafted does not provide rights to third parties but should any organisation wish the provisions of the Contracts (Rights of Third Parties) Act 1999 to have effect, the Agreement should be amended accordingly.

Invalidity

If any part of the Agreement is found to be invalid, the relevant offending part of the Agreement is to be considered not part of the Agreement and does not affect the remainder of the Agreement.

Applicable Law

The Agreement as drafted is to be governed by English law. The Agreement will need to be amended if another country’s law is to apply e.g. Scotland.

Appendix

As drafted a copy of the Project Specific Order should be contained in Appendix 1 however, the parties may wish to leave the issue of Project Specific Orders open to Agreement on a project-by-project basis, depending on the client and the nature of the project.

The Agreement is drafted for the establishment of a collaborative arrangement between two parties however; Appendix 7 is to be used to list other supply chain partners that form part of the extended supply chain and with whom the parties agree to work.

