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3. Remedying the Weaknesses in the Construction Act

Background to Review of the Act

3.1 The priority for the overwhelming majority of contracting firms in the UK construction industry—
mainly SMEs—is payment security. Over the years studies have consistently shown that payment delays and
abuse are far more widespread in construction than in other UK industries. Payment abuse embraces a
variety of behaviours from failing to pay without providing reasons to delaying payments for spurious
reasons connected with, for example, the value of works carried out or alleged payee defaults. Following a
recommendation in Sir Michael Latham’s report in 1994 “Constructing the Team”, Part II of the Housing
Grants, Construction & Regeneration Act (generally known as the “Construction Act” and called the “Act”
in this document) was introduced. It came into force on 1 May 1998.

“Two words . . . the gatekeepers to any real progress . . . These words are ‘trust’ and ‘money’. They
are totally interlocked.
Too little trust—and not enough money. A mighty machine which requires oil in its engine to drive
it, has grit instead.”

(para. 17, “Trust and Money”
Sir Michael Latham’s interim report in 1993)

3.2 Most firms in the industry would acknowledge that the Act has helped to improve payment certainty.
In particular, the provisions relating to the right of suspension for non-payment, the limited ban on pay
when paid clauses and adjudication (for dealing quickly with payment disputes) have been of great
assistance in helping to eradicate poor payment practices along the supply chain. But experience over the
past nine years shows that:

(a) Weaknesses in the Act have become apparent and exploitation of these is rife;

(b) Most firms have diYculties in establishing whether their contracts are Act compliant;

(c) Payment abuse and delays remain a significant problem; and

(d) Adjudication has now become an expensive process which deters SMEs from using it. (An
explanatory note in Schedule I at the end of this document summarises the Act’s provisions and
its major weaknesses.)
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3.3 Consequently the (then) Chancellor announced a review of the Act in his 2004 Budget Statement. The
DTI (now BERR) was given the task of carrying out the review. Sir Michael Latham was appointed
Chairman of the Review Panel. Working groups on payment and adjudication were established to identify
the issues on which the industry should be consulted. Sir Michael reported to the [then] Construction
Minister on 17 September 2004.

Announcement of review of act
“Following concerns expressed by the construction industry on unreasonable delays in payment,
the Government will review the operation of the adjudication and payment provisions in the
Housing Grants, Construction and Regeneration Act 1996 to identify what improvements can
be made.”

(March 2004, Budget Statement)
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3.4 In March 2005 the DTI initiated a three month consultation on issues arising from Sir Michael
Latham’s review. However, some issues had either been diluted or excluded from the consultation. (The
issues raised in Sir Michael’s review and progress to date are set out in Schedule 2.) A second three month
consultation (Improving Payment Practices in the construction industry) was launched in June 2007 with
proposals that bore little resemblance to the issues in Sir Michael Latham’s 2004 report.

“Is there a need for improvement in payment practices? This was the million dollar question last
March. The short answer from the consultation is ‘yes’ we do need to improve payment practices.”

(Alun Michael MP, speaking on 14 February 2006
—in his capacity as Construction Minister)

Amending the Payment Provisions

3.5 In summary BERR’s proposals for amending the payment provisions were:

(a) The payer must issue a notice to the payee informing him of the payment which is due;

(b) The payer can revise that amount in a subsequent notice to the payee;

(c) If the payee wishes to challenge the original (or subsequent) notice he can do so by referring the
matter to adjudication;

(d) If the payer does not issue a payment notice the payee can make a claim: the claim will, instead,
be the amount due but it will be subject to a payer’s notice withholding monies (the statutory fall-
back provision);

(e) The statutory right of suspension of work for non-payment will be bolstered;

(f) Pay-when-certified clauses will be outlawed.

3.6 The fundamental issue in amending this legislation is to ensure that the payee is certain as to the date
of payment and the amount to be received on that date; this, after all, was Parliament’s intention in passing
the Act. Furthermore, the statutory provisions for achieving this must be clear, simple and reflect
commercial logic and practice. BERR’s proposals [at 3.5 (a) to (d)] for amending the payment provisions
do not achieve these aims:

“The legislation requires that payment should be defined in terms of amount and date”
(emphasis added)

Lord Lucas in House of Lords debate
on 26 February 1996

(a) It is illogical for the payer to commence the payment process by, in eVect, issuing the payee with
his version of the payee’s bill;

(b) The proposals are complicated and inhibit early communication to resolve diVerences since the
payer can issue another notice—perhaps, some weeks later—making deductions from the amount
in the first notice;

(c) The proposals prevent definition of what is to be paid at the payment date because any challenge
to the amount in the payer’s payment notice may have to be referred to an adjudicator; in the
meantime nothing is paid and the payee cannot exercise his statutory right of suspension of his
contract for non-payment (this position often forces firms into insolvency);

(d) It is not commercially practicable for the payee to go to adjudication every time he disagrees with
the amount the payer states he intends to pay; adjudication has now become an expensive process.

3.7 The proposal to ban pay-when-certified clauses in contracts (enabling a main contractor to delay
payments to sub-contractors until he has received an architect’s or engineer’s certificate) does not go far
enough to prevent abuse:

(a) Clauses will be drafted to avoid the ban (for example, payments will not be made until the work
has been valued—rather than certified—by an architect/engineer);

(b) The ban does not extend to the outlawing of those pay-when-paid provisions (currently sanctioned
by the Act) which enable a main contractor to avoid paying subcontractors when a third party
payer—such as the client—goes into insolvency.

An analysis of 100 sub-contracts revealed that 96% made payment conditional—as to time/
entitlement—on the issue of a main contract certificate or some other event.

(Analysis carried out by SEC Group in 2000)
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3.8 Furthermore, BERR has not addressed a number of issues raised in Sir Michael Latham’s 2004
report:

(a) Outlawing cross-contract set-oV (the practice whereby a payer will hold back monies because of
alleged shortcomings by the payee on other—unrelated—contracts);

(b) Ensuring that payments commence from date of contract rather than from the date of work on
site which could be many weeks later (after which a substantial amount of assembly or
manufacturing may have taken place);

(c) Protection for SMEs against insolvencies up the supply chain (EU countries, the US and
Australasia have statutory insolvency protection for SMEs engaged on construction works).

Early day motion 1941

“That this House believes that security of payment in the construction industry especially for small
and medium sized businesses is a prerequisite to achieving trust and collaboration in the industry;
therefore, urges the Secretary of State for Trade and Industry to use the opportunity presented
by the current review of Part II of the Housing Grants, Construction and Regeneration Act 1996,
initiated by the Chancellor of the Exchequer, to amend the Act to ensure that there is a statutory
mechanism for defining the amount to be paid at the date for payment, that all conditional
payment provisions and cross contract set-oV are outlawed, that progress payments start from
commencement of contract and that the Act provides eVective protection for firms in the supply
chain from ‘upstream’ insolvencies. That this House believes that payment security will be a major
factor in the successful delivery of the construction projects for the 2012 London Olympics.”

(Signed by 185 MPs in 2005–06 Parliamentary Session)

Amending the Adjudication Provisions

3.9 Statutory adjudication was introduced as a “stop-gap” process to enable payment disputes to be dealt
with quickly and cheaply. Disputes could be referred to an impartial third party who would have four weeks
in which to reach a decision. In the House of Lords debate on the Act in 1996 the late Lord Ackner explained
that it came under the rubric of “pay now argue later”.

3.10 When the Act came into force SMEs could use adjudication to unlock their cash without having to
go to arbitration or the courts. The dispute could be re-heard later in arbitration or litigation. This
immediacy of adjudication coupled with the speed and relative cheapness of the process meant that—
initially—it was highly successful. Small firms were given greater equality of bargaining power by not being
at risk for the other side’s costs if the decision went against them.

3.11 Unfortunately this picture has significantly changed. In its June 2007 consultation document BERR
indicated that the average cost of an adjudication (including the adjudicator’s fee and costs) was £20,000
per adjudication. It also revealed (in the same document) that almost half of all adjudications involve claims
of £50,000 or less. Therefore 40% of the value of an adjudicated dispute is absorbed in its costs. On the basis
that adjudication is only intended to provide a “stop-gap” decision, this hardly represents value for money.

3.12 A number of factors have contributed to the increasing costs of adjudication:

(a) There are a plethora of bespoke adjudication procedures which are primarily aimed at
undermining the statutory adjudication provisions; this, in turn, provokes arguments about
whether the procedures are compliant with the Act;

(b) There is a common bespoke arrangement that requires the weaker party to pay all the other side’s
legal costs in an adjudication irrespective of the outcome (such provision has been upheld by
the courts);

(c) The jurisdiction of adjudicators is—invariably—challenged which increases legal costs because
there are usually technical legal arguments involved.

Consequently there is a real risk that the use of adjudication will decline unless these issues are addressed.

3.13 BERR’s proposals are summarised as follows:

(a) Two types of bespoke contract clauses will be outlawed:

(i) clauses making decisions on amounts of interim payments “final and conclusive” (such
agreements could prevent parties disputing interim payments in adjudication), and

(ii) clauses requiring a party to re-imburse all the other party’s costs irrespective of the outcome
of the adjudication.

(b) the restriction in the Act that it only applies to contracts in writing will be removed (this
requirement provided a fertile source of challenges to the adjudicator’s jurisdiction).
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3.14 BERR’s proposals will not reduce the costs of adjudicating; on the contrary there is a likelihood that
they will increase such costs:

(a) BERR is only outlawing two types of adjudication clauses but there remain myriad onerous
provisions aimed at frustrating access to adjudication;

(b) The outlawing of final and conclusive decisions relating to interim payments will give rise to
definitional arguments (and therefore, more costs) regarding the meaning of “interim”. Moreover
the Act makes clear that all disputes arising under the contract are referable to adjudication—these
should, therefore, include disputes relating to the amount of the final payment. There are many
more disputes relating to final payments than interim payments.

(c) The proposal for outlawing onerous cost provisions are undermined by the fact that the parties
can agree—following referral of the dispute to adjudication—that one side pays all the other side’s
legal costs (or that the adjudicator can have power to require a party to pay the other’s costs).
Contractual provisions will be routinely drafted to secure such agreements.

3.15 There is a more fundamental objection to the proposal concerning costs. It shows a lack of
understanding of the concept of adjudication. The process, unlike arbitration or litigation, is not concerned
to establish which party is right. Parliament intended that it should be a “rough and ready” process for
facilitating the flow of cash. Therefore the rule that “costs follow the event” (that the “losing” party pays
the “winners” costs) is wholly inappropriate to adjudication.

The Melville Dundas v. Wimpey Case

3.16 Melville Dundas v. Wimpey is the first legal case on the Act to be considered by the House of Lords.
In April 2007 the House of Lords held (by a majority of 3 to 2) that a contractual provision enabling a payer
to withhold payment from an insolvent payee overrode the statutory requirement that a withholding notice
be issued before the payment is withheld. BERR appears to support an amendment to the Act that a
withholding notice need not be issued where the payee is insolvent. But, very often, the withholding of
monies is the cause of insolvency! The statutory requirement that a withholding notice is required wherever
monies are retained should be left intact. More importantly, the Act should be amended to make clear that
its provisions cannot be overridden or modified by contrary contractual provisions.

The issue

The Construction Act requires amendment to strengthen its payment and adjudication provisions
to reflect the intention of parliament when passing the Act. Such amendment, therefore, should
enhance payment certainty and ensure that adjudication continues to be inexpensive and
accessible.

Our Recommendations

3.17 (a) To ensure certainty of amount and timing of payment, the payee should be enabled to make a
claim which, in the absence of a withholding notice (or fraud), must be paid on the payment date;

(b) All conditional payment provisions should be outlawed;

(c) BERR should re-consider its decision not to amend the Act to outlaw the practice of cross-contract
set-oV; to provide for the right to interim payments to start from commencement of the contract and to
require adequate security for firms in the event of insolvencies upstream of the supply chain (eg direct
payments from clients to sub-contractors or the provision of payment bonds or bank guarantees by the
payer as security for payment);

(d) With the exception of the proposal to abolish the requirement for written contracts, BERR should
replace its proposals on adjudication with the following amendments (which will obviate the need to
continually outlaw specific onerous provisions):

(i) provide a single adjudication procedure to apply to all adjudications and,

(ii) increase the powers of the adjudicator so that he/she can decide whether there is a dispute (and, if
so, its scope); whether there is a construction contract under the Act and whether he/she was
validly appointed.

(e) The Act should be amended to ensure that its provisions cannot be overridden or modified by contrary
contractual requirements.

3.18 Questions

(a) Would BERR accept that the lack of payment certainty continues to be a major concern for the
majority of firms in the industry?

(b) Does BERR agree that there should be a statutory mechanism (excluding adjudication) that
clearly defines the amount that is due on the date for payment?
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(c) Why doesn’t BERR, therefore, amend the Act to enable the payer to make a payment application
which will become the due sum unless, in the meantime the payer has validity withheld monies (in
which case the diVerence becomes due)?

(d) BERR wants to ban pay-when-certified clauses but won’t this encourage pay-when-valued clauses
as an avoidance mechanism?

(e) Why doesn’t BERR simply outlaw all clauses making payment conditional upon an event under
another contract?

(f) Why doesn’t BERR amend the Act to make clear that the statutory right to interim payments takes
eVect on the making of the contact (rather than—as usually happens—from the date of work
starting on site)?

(g) Does BERR accept that construction SMEs have little or no protection against the risk of
insolvencies upstream of the supply chain?

(h) Why doesn’t BERR address this issue in the Act, especially when other countries in Europe, USA
and Australasia have already introduced construction specific legislation to provide insolvency
protection?

(i) Why can’t BERR, for example, require (as French legislation requires) that the payer provides a
bank guarantee to the payee as security for payment in the event of insolvency?

(j) Does BERR agree that for most SMEs adjudication is becoming an inaccessible and expensive
process?

(k) Wouldn’t it be easier and cheaper for everybody to have one adjudication procedure (as they have
in similar legislation in Australia and New Zealand)?

(l) Does BERR accept that a major component of costs in adjudication relates to challenges to the
jurisdiction of the adjudicator?

(m) Why doesn’t BERR increase the jurisdiction of the adjudicator to reduce these challenges?

(n) Why can’t the adjudicator give a binding decision on whether there is a dispute or on whether he
was validly appointed?

SUMMARY OF SEC GROUP RECOMMENDATIONS

3.A There should be a simple statutory procedure to enable the payee to claim payment and such
claim should be the due amount unless, before the payment date, a withholding notice has been
issued (in which case the diVerence between the amount claimed and the amount withheld should
be the due amount).

3.B All conditional payment provisions should be outlawed.
3.C It should be clarified that the statutory right to interim payments starts from commencement of

the contract.
3.D The Act should now include a measure of insolvency protection so that a payee can require a

payer to provide adequate security for payment such as bank guarantees or payment bonds or,
alternatively, the client may pay sub-contractors directly.

3.E The statutory adjudication provisions require amendment to restore the original statutory intent
which was to provide SMEs with a cheap and speedy process for dealing with payment disputes.
Therefore:
(i) the Act should have a mandatory adjudication procedure to apply to all adjudications, and
(ii) the jurisdiction of the adjudicator should be increased so that he can decide whether a dispute

exists and (if so) its scope, whether there is a construction contract under the Act and whether
he was validly appointed.

3.F Other than the proposal to abolish the requirement for written contracts (as a condition
precedent to using the Act) BERR should abandon its other adjudication proposals.

3.G The Act should make clear that the statutory provisions cannot be modified or overridden by
contrary contractual provisions.

4. Achieving a Sustainable Construction Industry

4.1 A sustainable construction industry is one that invests in training, regularly upgrades its skills, invests
in new technologies and places health and safety at the top of its priorities. All these factors are crucial in
delivering consistent quality and service.

“EVective procurement and contracting strategies require . . .. clients to use their considerable
leverage and influence to only select suppliers who have a proven track record in, and commitment
to, developing the skills of their workforce, collaborative working, health and safety and
sustainable development.”

(Page 67, Improving Public Services through better
construction, NAO, March 2005)



3915312053 Page Type [E] 07-07-2008 22:59:29 Pag Table: COENU2 PPSysB Unit: PAG2

Ev 352 Business and Enterprise

4.2 Public sector procurers have a critical role to play in promoting a sustainable industry by only
selecting competent firms as contractors or sub-contractors on public sector works. At a minimum
competence involves objective proof that a business:

(a) is technically proficient and suYciently resourced to deliver the services it provides;
(b) is of sound financial standing; and
(c) has procedures in place for ensuring health and safety.

4.3 Confining selection to competent firms on public sector works would have the following
consequences:

(a) It would create a “level playing field” since all firms would have been identified as competent prior
to any competitive bidding process;

(b) Competent firms would be more likely to achieve stable and predictable margins which would
enable them to invest in those resources necessary to improve quality;

(c) Teamworking arrangements are likely to be successful where members of the team have
demonstrated their competence.

Proliferation of Schemes

4.4 The absence of a widely-accepted means of identifying firms as competent has led to a plethora of
vetting processes, pre-qualification requirements (relating to an assessment of fitness to tender) and
approval processes—especially in the public sector. In addition, main contractors have their own vetting
processes for sub-contractors. Public sector clients and main contractors (in respect of their sub-contractors)
often rely upon third parties—usually private sector firms—to carry out the vetting or approval process.
There is no evidence that such third party accreditation has helped bring about improved value for money
for the public sector. Instead it has imposed a substantial burden upon the industry, especially SMEs.

4.5 This state of aVairs was investigated by the OGC and Small Business Service (SBS) following a
statement in the 2005 Budget Statement. The investigation was carried out by Merlin Consultancy which
reported to OGC and SBS at the end of 2005.
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Case study
An SME who provided services to a District Council and was an approved supplier received a letter
from the Council to inform him that the Council was compiling a new directory of suppliers that
would be managed by a third party. In order to be included in this directory there would be an
annual charge. Failure to join the system would mean that a company would not be considered
for any future Council contracts.
The SME in question was being asked to pay £225 per year when the Council had only spent £3,057
with them over an eighteen month period. Calculated over a year the sum charged was over 10%
of the money he had received in payment for services, which significantly ate into profits thereby
making it uneconomical for him to continue to trade with the Council.

Extracted from the Third Party Supplier Accreditation Study, Merlin Consultancy;
Report presented to OGC and the Small Business Service, December 2005



3915312053 Page Type [O] 07-07-2008 22:59:29 Pag Table: COENU2 PPSysB Unit: PAG2

Business and Enterprise Ev 353

The Merlin report made a number of points:

(a) The plethora of third party accreditation schemes is a major barrier to SME participation in public
sector works;

(b) Such third party assessment is usually a desk-based process that checks availability of certain
policies and procedures such as insurance and health and safety, and, also, references—the quality
of the product or service is not assessed or inspected;

(c) On the other hand trade bodies have “quality mark” assessment involving the auditing of
members’ work through site visits and inspections.

Unfortunately there has been no follow-up work to this report and (to our knowledge), no further action
has been taken.

Case study

An SME with up to 100 employees which provides mechanical and electrical services to local
government, housing associations, utilities and police/fire services paid £3,190 in direct fees to be
accredited on five separate lists. The SME declined to join two further lists, one for the local
authority sector where the fee was £520 pa plus £100 for each additional council, and one for the
utility sector where the annual fee was £605. The SME had over a period of time been on over one
hundred council/housing association approved lists. There was no mutual recognition between
lists and the SME considered that, “this has got completely out of hand”, because in addition to
the direct fees there was an associated overhead burden in terms of responding to the diVering
questionnaires and in particular where some of the questions “have no bearing on our line of
business”.

Extracted from the Third Party Supplier Accreditation Study, Merlin Consultancy;
Report presented to OGC and the Small Business Service, December 2005

4.6 In addition to the plethora of accreditation schemes there are also various statutory requirements
relating to competence. Many of these are to be found in the Building Regulations and other related
regulations (such as the Gas Regulations, Fire Regulations and Water Regulations) which are often illogical
and contradictory. There is a need to harmonise and rationalise these requirements.

4.7 In recent years SEC Group’s member associations have made a substantial investment in developing
qualification and registration schemes comprising stringent requirements relating to firms’ technical
proficiency and financial standing (as well as health and safety performance). Compliance with these
requirements is regularly audited and monitored. Nonetheless, firms belonging to these schemes are
frequently required to belong to other schemes or be accredited by other organisations. There should be a
means of recognising membership of a registration or qualification scheme as a reliable indicator of a firm’s
competence. This should also allow for mutual recognition of schemes so that membership of one scheme
would also satisfy the requirements of others.

4.8 As far as health and safety is concerned there are now core criteria in the Approved Code of Practice
issued alongside the 2007 Construction, Design & Management (CDM) Regulations for determining the
competence of a firm (either individually or through membership of a registration or licensing scheme).
Where a firm is compliant with the core criteria it should not have to be accredited under any other scheme
that is similarly compliant.

4.9 In recent years there has been the introduction of competent persons schemes. These schemes—quite
rightly—acknowledge the fact that the industry possesses the necessary expertise and experience to
determine whether standards are being adhered to. They allow for greater self-regulation by allowing firms
to self-certify compliance with the Regulations. The industry has developed schemes to provide firms with
the facility to self-certify but, again, there is a need to rationalise or harmonise these schemes to reduce the
burden on industry. Furthermore, it should be considered whether these schemes could embrace other
competence requirements in the Building Regulations and related regulations.

The issue

In order to promote a sustainable industry that delivers value for money, public sector procurers
should insist that only competent firms are engaged on public sector works (whether as contractors
or subcontractors). However, we need to have in place a means for recognising competence (which
are acceptable to procurers) whilst, at the same time, rationalising competence schemes and
reducing the burden on SMEs of myriad third party vettng processes.

Questions

4.10 (a) Is there any objection to the principle that only firms—whether contractors or subcontractors—
which have demonstrated their competence (perhaps, through membership of reputable qualification/
registration schemes) should be engaged on public sector works? [Treasury/OGC/DCLG]

(b) Is it accepted that there are too many vetting procedures on public sector works contracts which are
time consuming, repetitive and exceptionally costly for SMEs? [Treasury/OGC/BERR/DCLG]
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(c) Do you accept that the majority of vetting procedures simply involve a “desk-top” assessment of
whether a firm has the relevant paperwork in place rather than an assessment of technical proficiency and
resourcing involving visits to the firm and inspection of standards of work? [Treasury/OGC/BERR/DCLG]

(d) How should we assess whether a firm is competent? [Treasury/OGC/BERR/DCLG]

(e) Is it accepted that only firms that have complied with the core criteria in the Approved Code of
Practice issued under the 2007 CDM Regulations—indicating that they are competent in relation to health
and safety—should be engaged on public sector works? [Treasury/OGC/DCLG]

(f) Is it accepted that core criteria for technical proficiency and financial standing could be developed as
a means of “badging” competent firms (either individually or as members of a registration scheme) and also
to facilitate mutual recognition of schemes that comply with the criteria? [Treasury/OGC/DCLG]

(g) Would you accept a single badge for “competent person” schemes under the Building Regulations so
that membership of one scheme may suYce without the need to join other schemes or similar schemes under
other regulations? [DCLG]

(h) Could membership of a “competent person” scheme also help in demonstrating compliance with
other requirements relating to competence in the Building Regulations and related regulations? [DCLG]

Our Recommendations

4.11 Public sector clients should take a lead in ensuring that only firms complying with the core criteria
in the Approved Code of Practice to the Construction, Design & Management Regulations are appointed
on public sector works. This requirement should extend to all members of the supply chain. It is suggested
that a lead-in time is provided to enable firms to become compliant with the core criteris. Ideally such lead-
in time should be, at least, one year.

4.12 In collaboration with the industry the OGC should be invited to develop core criteria relating to
technical proficiency and financial standing for recognising—as competent—firms in membership of
registration or qualification schemes (and also for similarly recognising firms not in membership of such
schemes). The DCLG may wish to be involved because of its responsibilities for local authorities. Once the
core criteria are in place all procurers of public sector works—including supply chain members—should
only select firms in membership of schemes that have been badged as compliant with the core criteria (or,
alternatively, individual firms that have demonstrated compliance with the core criteria). Again, a suitable
lead-in time for the industry to become compliant would be required.

4.13 Our proposal is that the DCLG should develop a single identifiable badge for competent persons
schemes together with common standards of accreditation for such schemes. Having a single identifiable
badge will mean that a firm which is a competent person under a badged scheme will also qualify as a
competent person under other schemes and, possibly, also comply with other requirements relating to
competence under the Building Regulations and/or other related regulations.

4.14 The vision is that at some point in the future we will simply have one badge of competence showing
that a firm is compliant with core and essential criteria relating to technical proficiency, financial standing
and health and safety.

SUMMARY OF SEC GROUP RECOMMENDATIONS

4.A It is suggested that the Committee recommend that all procurers (including supply chain
members) of all new public sector works commencing in 2009 will only select firms that have
(either individually or as a member of a qualification scheme) complied with the core criteria in
the Approved Code of Practice issued under the 2007 Construction Design & Management
Regulations. It is necessary that the Government makes an announcement to this eVect as soon
as possible to enable the industry to have suYcient time in which to become compliant.

4.B In collaboration with the industry the OGC should be invited to develop core criteria in relation
to technical proficiency and financial standing for recognising membership of registration/
licensing/qualification schemes as a reliable indicator of competence (or for recognising individual
firms as competent).

4.C Once the core criteria (at 4.B) have been developed it is suggested that the Committee
recommends that the OGC and DCLG (following a suitable lead-in time for the industry to
become compliant with the criteria) advise all procurers of public sector works—including supply
chain members—only to select firms in membership of schemes of qualification that are badged as
complying with the core criteria (or individual firms that have demonstrated such compliance).

4.D We suggest that the Committee invites the DCLG (and other interested parties) to work with the
industry in developing a single identifiable badge for “competent persons” schemes so that
membership of one scheme may suYce for membership of other schemes and, possibly, also
satisfy other requirements relating to competence under the Building Regulations and other
related regulations.
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5. Releasing the Potential OF SMEs
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5.1 The burden of poor procurement and contractual practices is generally borne by SMEs. They
comprise the overwhelming majority of firms in the construction industry; most are sub-contractors. They
are responsible for delivering most of the industry’s output.

5.2 A high proportion of the overheads of SMEs is wasted in dealing with adversarial tendering and
contractual practices that are primarily aimed at transferring all risks to the SME. This burden upon SMEs
is significantly enhanced by poor payment practices which we have already discussed at some length. All
this has a detrimental impact on investment in training, technology and, ultimately, on capacity and
productivity.

SME productivity

“Evidence suggests that small firm productivity is a key contributor to the overall productivity gap.
This is especially important to the UK given the long and often in-eYcient supply chains in
construction: many smaller firms contribute to key elements of major projects.”

(para. 5.9, 2005–15: Construction
Demand/Capacity Study, Deloitte, 2007

(Report to the OGC)

5.3 In 2003 the Better Regulation Task Force and the Small Business Council recommended that public
sector clients should become proactive in improving the commercial treatment of SMEs. In its 2005 report,
Improving Public Services through better construction, the NAO made a similar recommendation. Although
the Public Sector Construction Clients’ Forum and OGC has published a Fair Payment Charter there is a
need for a broader charter that addresses a number of barriers to SMEs becoming fully engaged in public
sector works. At Schedule 3 we have included a draft best practice SME Charter for public sector
construction procurement. This should be endorsed by the OGC (and its counterparts in Scotland, Wales
and Northern Ireland) and applied to all public sector works contracts.

Treatment of SMEs

Extract from letter dated 29 March 2006 from Carillion to sub-contractors/suppliers following
acquisition of Mowlem,

“I am writing to you to request your agreement to payment terms of net 65 days monthly account
on all future subcontracts and orders. Please be aware that, whilst it is accepted that not everyone
will be able to comply, preference must necessarily be given to Companies oVering the most
advantageous terms.”

[NOTE: The Government’s standard period for discharging payments is 30 days.]
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The issue

Public sector procurers should be more proactive in improving the commercial treatment of SMEs
engaged on public sector works contracts.

Question

Would there be any objection in principle to public sector clients adopting a best practice construction
charter for SMEs and ensuring that such charter is adopted and implemented on public sector works?
[Treasury, OGC, DCLG]

SEC GROUP RECOMMENDATION

5. We invite the Committee to recommend that the OGC (and its counterparts in Scotland, Wales,
Northern Ireland) endorse the draft best practice SME Charter attached at Schedule 3. Following
such endorsement they should be invited to take steps to ensure that the Charter is adopted and
implemented by all procurers of public sector works. Further, its use should be monitored and it
should be understood that non-compliance with the Charter could result in a failure to obtain
public sector works contracts in the future.

SCHEDULE 1

EXPLANATORY NOTE ON PART II OF THE HOUSING GRANTS, CONSTRUCTION AND
REGENERATION ACT 1996 (“the Act”)

The Act introduces a number of statutory rights:

(a) A right to progress payments.

(b) A right to a withholding notice before deductions can be made from sums due for payment.

(c) A right to suspend one’s contract for non-payment.

(d) A right to refer disputes to adjudication—intended to be a stop-gap process for dealing with
disputes rapidly and inexpensively.

In addition the Act:

(e) Requires that construction contracts contain an adequate payment mechanism for determining
what is to be paid and when; this is fundamental to the operation of the Act.

(f) Requires construction contracts to ensure payer notifies payee of the amount of interim/final
payment [he] intends to pay.

(g) Imposes a limited ban on pay when paid provisions; they can still be relied upon by a payer where
his own payer has gone into insolvency.

(h) Requires construction contracts to contain certain provisions relating to adjudication.

(i) Introduced the Scheme for Construction Contracts comprising fall-back provisions in the event
that contracts do not comply with the Act.

Weaknesses in the Act

The weaknesses in the payment provisions can be summarised as follows:

(i) Contracts are required to have an adequate mechanism for payment. In practice, they are drafted
to enable the payer to delay payment by spurious challenges to a payment claim or by simply
ignoring the claim, thus forcing the payee to go to adjudication (and, thus incur significant costs).

(ii) Although the Act requires the payer (by virtue of an imposed contractual obligation) to notify the
payee of the amount it intends to pay; such notice is rarely given because of the lack of sanction.
This means that more often than not a payee will not know the amount it can expect from the
payer.

(iii) It is unclear when the right to progress payments actually arises—as a result payment usually starts
sometime after arrival on site. Many firms will have incurred vast expense (eg on design,
manufacture and assembly) prior to such arrival and this is a significant drain on resources,
particularly for SMEs.

(iv) Pay when certified or pay what is certified provisions are commonplace; they are an attempt to
avoid the [limited] ban on pay when (what) paid.

(v) Deductions from monies due often consist of claims alleged to exist under other unrelated
contracts (cross-contract set-oV).

(vi) Withholding notices are only required to state the amount(s) withheld and the reason(s); in
practice this enables the payer to state, for example, “£1,000 is deducted for delay” without
providing any detail.
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(vii) By legitimising pay when/if paid provisions (enabling a payer to refuse payment where his payer
has gone into insolvency); the Act has increased the exposure of SMEs to the risk of upstream
insolvencies.

The weaknesses in the adjudication process:

(i) there are myriad bespoke adjudication procedures aimed at undermining the statutory provisions;

(ii) the cost of adjudication has been significantly increased by habitual challenges to the adjudicator’s
jurisdiction; and

(iii) many bespoke contractual adjudication procedures seek to impose upon a party an obligation to
meet the other side’s legal costs. This is inappropriate to a procedure which is only a stop-gap and
not determinative of the parties’ rights.
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SCHEDULE 2

ISSUES RAISED IN SIR MICHAEL LATHAM’S REVIEW OF THE ACT AND PROGRESS TO DATE

PAYMENT

Issue Comment BERR’s Response Comment

1. Adequate payment mechanism Key issue. Should be a statutory BERR accepts that “the sum due is the The mechanism is wholly unfair to
procedure that defines a debt. The cornerstone on which the rest of the payee. How would BT respond if its
operation of the Act depends on this. payment framework is built”. customers wrote out their own

versions of BT’s bills which becameAt present, there isn’t the means in the Act BERR proposes:
the sum due (subject to a later(other than adjudication) for resolving the — Payer should issues payment notice withholding notice from thedeadlock where a payer ignores a claim or not later than 5 working days after customer). BT could alwayssimply challenges it on spurious grounds due date for payment; challenge the “customer’sto delay payment.

— Payer states amount he proposes to bill” in an adjudication.
— Payee can challenge payment notice pay; A simple and logical procedurein adjudication;

— The sum due is the payer’s statement should be as follows:
— If no notice issued, payee’s payment of the payee’s entitlement less any — An application for payment;claim will be sum due subject to a objections;

withholding notice. — A response;— Payer may subsequently issue a
withholding notice revising the — The application will constitute
payment notice. the debt if no response;

— The response will constitute the
debt provided it fully justifies
any diVerence from the amount
applied for.

In a consultation in 2005 on changes
to the Act 65% of firms wanted a
statutory definition of what would
result in a debt.

2. Ban on all conditional payment Absolutely necessary for certainty on Not prepared to outlaw all conditional It is possible that pay what certified
provisions timing and amount payment provisions; will outlaw pay when clauses would fall foul of BERR’s

certified clauses. current proposals.

3. More detail in withholding Withholding monies is a very serious No action A payer can simply withhold monies
notices matter—further explanation in a notice is by stating, for example: “£100k

required withheld for delay”.
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PAYMENT

Issue Comment BERR’s Response Comment

4. Removal of pay when paid clauses This would occur if all conditional No action. This exemption was the subject In the DTI’s 2005 consultation on
in cases of insolvency payment clauses outlawed. Such provision of a “pragmatic compromise” between changes to the Act, 67% agreed to

would not be acceptable in other government and industry in 1996 when this. The government’s half of the
industries. Act was passed. compromise was not honoured—ie.

that there should be an inquiry into
the operation of insolvency law and
practice in the construction industry.

5. Commencement of progress Should start from “commencement of No action BERR did not appear to understand
payments contract”. This is the starting point for this point.

progress payments under the Scheme for
Construction contracts—the fall-back
provisions.

6. Excessive payment periods Payment periods have increased to No action BERR did not consult on this.
mitigate the impact of the Act.

7. Improvements to right of Payee to have statutory right to reasonable Agree
suspension cost of suspension including

remobilisation and extended time for
remobilisation. Furthermore not all
obligations have to be suspended.

8. Outlawing of contractual Needed to promote payment certainty. No action BERR thought this too diYcult to
provisions relating to cross- Recommended by Sir Michael Latham in draft into legislation. In the 2005
contract set-oV his 1994 Report, “Constructing the Team”. consultation 67% of respondents

agreed with the proposal.
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PAYMENT

Issue Comment BERR’s Response Comment

9. Right for a third party (eg client) Insolvency risks are high in construction. No action. Legislation can override other
to make direct payment to a Unlike other industries there is little or no legislation (in this case, theDid not consult on this issue since it would
payee (eg subcontractor) whose protection available to construction supply Insolvency Act 1986). For example;breach insolvency law. Proposal would
payer (main contractor) has gone chains. in section 159 Companies Act 1989give the payee preferred creditor status
into insolvency there is an exemption to the pari“I believe . . . still, that many of these and therefore contrary to pari passu rule of

passu principle for certain schemes[payment] concerns would be eVectively distribution. This rule requires that
operated by investment clearingremedied by . . . statutorily backed trust creditors should be treated equally. But
houses.funds for payment . . .” (extracted from Sir construction supply chains do not have the

Michael Latham’s letter to Nigel GriYths means to protect themselves against Further, the BERR did not oVer any
MP Construction Minister, 17 September insolvency risks to the same extent as in alternatives. An alternative could be
2004). other industries. a statutory right for a payee to insist

upon bank guarantees or payment
bonds in the event of the payer’s
insolvency.
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ADJUDICATION*

Issue Comment BERR’s Response Comment

10. Specific provisions in bespoke In Sir Michael Latham’s review three such DTI agreed to outlaw the following: With regard to (b) our view is that all
adjudication procedures aimed at provisions were highlighted: “final and conclusive” provisions should(a) “trustee—stakeholder” provisions;
undermining the Act be outlawed. All disputes should be(a) contractual requirement that once (b) “final and conclusive provisions” capable of being referred to adjudicationadjudicator has made his decision, he/ provided that they only concern since this was the intention of Parliamentshe must place monies in a trustee interim payments; when passing the Act.stakeholder account pending final

Prior to Sir Michael’s review the DTI wasdetermination of dispute; There are other onerous costs provisions
already committed to outlawing (c), eg one major contractor requires all its(b) Decisions of one party expressed to although no detailed plans have been subcontractors to place £10k in abe—“final and conclusive”; brought forward stakeholder account as security for costs

(c) All costs of dispute to be paid by before referring disputes to adjudication.
referring party irrespective of outcome Such provisions are not being outlawed.
of adjudication. (sanctioned in the case
of Bridgeway v Tolent; 2000).

11. A single adjudication procedure Bespoke adjudication procedures are rife The DTI refused to consult on this issue. The BERR appears to ignore the fact
in the industry: that the vast majority of adjudication

procedures are bespoke. There is now(a) They increase the costs of adjudication
evidence that these are having the eVectbecause they give rise to a further
of deterring SMEs from usingdispute about whether the procedure is
adjudication. Furthermore it isAct compliant;
impractical to regularly amend the Act

(b) They are primarily aimed at to outlaw specific onerous provisions.
undermining statutory adjudication.

This issue has been further complicated
by case law which enables bespoke
procedures to operate alongside the
statutory procedures.
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ADJUDICATION*

Issue Comment BERR’s Response Comment

12. Expanding the jurisdiction of the The issue is that there are now regular No action 83% of respondents to the DTI’s 2005
adjudicator challenges to the jurisdiction of the consultation agreed that the jurisdiction

adjudicator. This has substantially of the adjudicator should be expanded to
increased the cost of the process. An deal with the matters listed in the 2nd
adjudicator should have the power to column.
decide whether:
(a) there is a construction contract;
(b) there is a dispute and the scope of the

dispute;
(c) he/she is validly appointed.

13. Scope of the Act (a) The Act exempts some elements of (a) No action. Confirmation of the DTI’s position on
process plant construction from its the issue of writing is still required. The(b) The BERR appears to be willing to
provisions. There is no sound basis for Act should apply to all contracts—abolish the requirement relating to
such exemption and it should be whether in writing or otherwise.writing.
removed especially when other
elements of process plant construction
are in scope.

(b) The Act applies to contracts in writing.
The courts have decided that this
means that everything that has been
agreed must be reduced to writing;
otherwise a party cannot use the Act.
In eVect this deprives many SMEs of
the Act’s protection since their
contracts may be wholly or partly oral
agreements.

Furthermore, both (a) and (b) have
provided a fertile ground for challenges to
the jurisdiction of the adjudicator.



P
ro

cessed
:0

7
-0

7
-2

0
0

8
2

2
:5

9
:2

9
P

ag
e

L
ayo

u
t:C

W
M

E
M

1
[O

]
P

P
S

ysB
J

o
b

:3
9

1
5

3
1

U
n

it:P
A

G
2

B
u

sin
ess

an
d

En
terp

rise:Evid
en

ce
Ev

363
ADJUDICATION*

Issue Comment BERR’s Response Comment

14. Power of the adjudicator to This was not addressed in Sir Michael’s BERR will amend the Act to make clear The adjudicator should not have power
award costs review because the DTI was already that adjudicators do not have power to under any circumstances to award a

committed to dealing with the issue. order a losing party to pay the winner’s winning party its costs (as in litigation)
costs. since adjudication is a stop-gap process.

Its purpose is to ensure the flow of cash.However it will allow this to be agreed
It is not intended to establish whichbetween the parties following referral of a
party is (ultimately) right or wrong.dispute to adjudication.

Footnote:
* The working group examining the adjudication provisions provided Sir Michael Latham with a lengthy “shopping list” of issues; we have highlighted the key issues.
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SCHEDULE 3

A BEST PRACTICE SME CHARTER FOR PUBLIC SECTOR CONSTRUCTION
PROCUREMENT

The Aims of the Charter

— This Charter sets out best practice principles on procurement and contracts to encourage the
involvement of SMEs on public sector works. It is intended to be applied along the supply chain
from the public sector client to sub-contractors (unless the Charter indicates that a certain
requirement(s) applies to a particular party).

— Lead contractors and their supply chains will be expected to sign the Charter prior to undertaking
public sector works contracts. It is intended that compliance with the Charter will:
— help deliver best value in construction procurement to the public sector;
— improve the capacity of SMEs in the construction industry; and
— improve profit margins for SMEs engaged on public sector works.

Pre-Qualification

— Wherever possible and subject to the Public Sector Contracts Regulations 2006 procurers will seek
to use local contractors.

— Procurers will seek to use contractors registered with reputable schemes of qualification that verify
technical competence, health and safety performance and financial standing.

— Contractors who are registered with reputable schemes of qualification would automatically
qualify for all public sector works contracts unless there are requirements that are highly specific
to the nature or type of work involved.

— Procurers will use standard pre-qualification documentation developed by the OYce of
Government Commerce (OGC).

Selection and Appointment

— Partnering or collaborative working arrangements will be inclusive of the supply chain.

— Contractors should be appointed as early as possible in the procurement process, preferably as part
of the design team (in which case they should be paid a fee for their design input).

— Bids should always be assessed on best value (embracing whole life performance and sustainable
solutions) rather than on lowest price; the best value criteria together with the respective
weightings should be available to all tenderers.

— Lead contractors and sub-contractors should list members of their supply chains when tendering
and such lists should be adhered to.

— When bidding all contractors should provide evidence of their payment performance in respect of
their supply chains.

Monitoring Quality & Performance

— Public sector clients will seek to institute mid-project and post-project reviews of performance to
provide feedback to the whole supply chain that will include progress against Key Performance
Indicators thereby promoting continuous improvement.

— Suppliers will work together as a team to manage out defects as work progresses.

Contracts

— The suites of contracts used by the public sector client will be adopted (unamended) by the supply
chain provided they achieve a fair and proportionate allocation of risk.

Payment

— All payments will be discharged within a period not exceeding 30 days from the date on which
payment becomes due.

— Public sector clients will announce targets for phasing out the practice of retentions and, where
they do not use retentions, this policy will be followed through the supply chain.

— Where retentions are deducted they shall be ringfenced for the whole supply chain in a trust
account.
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— Where a contractor deducts retentions from members of his supply chain he must oVer mutuality
of security such as a payment bond.

— Public sector clients to put in place project bank accounts unless it is demonstrated that they would
not be cost eVective to set up.

— All final accounts will be agreed within a period of 30 days commencing from completion of the
contract.

Non-Compliance with this Charter

— Complaints concerning non-compliance with this Charter may be made by clients or by individual
firms or by a trade association acting on a firm’s behalf.

— In the event that a complaint is not resolved between the relevant parties it may be submitted to
the OGC to be considered in accordance with the suppliers’ complaints procedure.

— The OGC will report to the relevant parties (and the public sector client if the client is not a relevant
party) on whether there has been a failure to comply with the Charter.

— The OGC will produce an annual report on the extent of compliance with the Charter.

— Repeated non-compliance with this Charter by a client could aVect future funding of projects
instigated by that client.

— Repeated non-compliance by a contracting firm could aVect its future selection for public sector
works.

Note:

References to the OGC include its counterparts in the rest of the UK; the Scottish Executive, Welsh
Assembly Government and the Northern Ireland Procurement Directorate. The provisions of this charter
do not conflict with the OGC’s Fair Payment Charter launched on 19 September 2007.

Supplementary evidence submitted by the Specialist Engineering Contractors’ Group

RE: EVIDENCE PROVIDED BY BERR ON THE REVIEW OF THE CONSTRUCTION ACT:
STATEMENT BY STEPHEN TIMMS MP ON THE PREFERRED CASE FOR

INDUSTRY CONSENSUS

Further to the evidence provided by the Department for Business, Enterprise and Regulatory Reform on
22 January 2008 to the BERR Committee, the SEC Group would like to address a particular issue that was
raised in the course of evidence. This concerned the Construction Act. In giving evidence of progress on
amending the Act, the Rt. Hon Stephen Timms MP (the, then, Construction Minister) emphasised that
changes to the payment provisions in the Act can only come about through industry consensus.

As an organisation we represent the interests of thousands of SMEs in the industry. We are confident that
the overwhelming majority of SMEs want changes to the Act that will be eVective in ensuring that there is
clarity of the amount and timing of payment. They do not want their payments to be made conditional on
certificates issued under another contract or, indeed, on anything else for that matter. They do not want
monies withheld because of some issue arising under an unrelated contract. In short, they want to know
exactly how much they will be paid at the date for payment. The original intention of the Act aimed to
achieve this, but as we have explained in our own evidence, it was not entirely successful.

The main opposition to amending the Act comes from those who profit from traditional and adversarial
practices—including late payments. For example some building contractors achieve on average 20% of their
profits through the interest gained on the cash they hold for their supply chains. Therefore, they are unlikely
to accept certainty of payment for their supply chains since this could have negative impact on their margins.
If any consensus had been possible, there would not have been a problem in the first place.

As an industry we must re-direct our eVort to improving profitability by delivering value for money
through the quality of service we provide rather than through our ability to generate positive cash flow at
the expense of our supply chains.

8 February 2008
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Further supplementary evidence from SEC Group

Drivers to Achieve Integrated Delivery in the Construction Industry

1. The NAO has indicated its approval of making funding of government projects conditional on the use
of integrated delivery teams. (See para 2.29 Improving public services through better construction, 2005) This
can be introduced at Gateway 3 where, according to the OGC’s procurement procedures, the decision to go
ahead with the project is made. This principle can also be applied to non-public sector projects funded by
government or from the lottery fund.

2. The integration “champion” or “tsar” should, ideally, be a person of stature and authority from the
business world, preferably the oil or gas industries where they have embraced the concept of integration in
their construction delivery processes. Therefore, a high profile personality from these industries would be
most eVective in this role. The “champion” would sell the business case for integration and identify those
procurers having problems in implementation. He or she would, then, suggest how these problems could be
overcome and oVer solutions. Ideally the appointed champion would be helped by a small team of staV.
Most importantly, he/she should be seen to be acting with the full authority of government.

3. As was pointed out in evidence, local authorities have the greatest diYculty in applying integrated
procurement and delivery in construction. The driver here could be the best value audit process which could
hold local authorities to account if they cannot demonstrate suYcient progress in applying integration.

Project Bank Accounts

4. The question related to the extent to which main contractors and clients had not thought of using
project bank accounts (PBAs) to date. Guidance on the setting up of project bank accounts was not
published until September this year when the OGC published its Guide to best Fair Payment practices.
Furthermore, it was only in 2005 that the NAO recommended setting up PBAs.

Procurement Strategies

5. Apart from integrated teams delivering construction projects, there is also a need to integrate
procurement strategies. In particular, it is ineYcient to have diVerent procurement arrangements for design,
construction, maintenance (or facilities management) and even disposal at the end of the life of the building
or installation. There should be “cradle to grave” procurement arrangements so that the design,
construction or installation and maintenance are procured together. An example was given recently by an
M&E contractor. A boiler facility was required by a hospital. The contractor undertook to design it, install
it and maintain it for 15 years at a cost to the hospital of £2 million. The MoD, for example, will never
purchase fighter aircraft on their own. They will be purchased together with programmes of pilot training
and maintenance for the life of the aircraft.

Government Contracts

6. Both the NAO and OGC have recommended that all public sector procurers use collaborative
contracts. There are now three in existence—the New Engineering Contract, PPC 2000 and the JCT
Collaborative Contract. These contracts promote fair and eYcient risk allocation. Public sector procurers
need not use other forms. Many public sector procurers, however, ignore these contracts and continue to
use traditional, adversarial contracts. For example, Network Rail and Building Schools for the Future rely
on traditional contractual arrangements that facilitate the passing of risk along the supply chain.

Olympic Delivery Authority

7. It is suggested that the following questions should be addressed to the ODA when they come to give
evidence.

(a) To what extent will the ODA ensure that there is fair and equal treatment along the supply chain?

(b) What arrangements has the ODA put in place to ensure that risk is shared fairly amongst the
delivery teams on Olympic projects?

(c) On how many projects is the ODA planning to use PBAs?

(d) According to newspaper reports, the detailed design for the Aquatic Centre has now been
completed and the appointment of a contractor will be made in February/March. Were specialist
contractors involved in the team that produced the design for the Aquatic Centre?

(e) Will the ODA ensure that its policy of not deducting retentions will be applied along the supply
chain?
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BERR

8. We have informally suggested questions to be addressed to BERR but would add the following which
are topical:

(a) What is the timescale for introducing amendments to the Construction Act?

(b) To what extent will BERR be taking into account the views expressed by bodies such as the
Specialist Engineering Contractors that represent the views of SMEs in the Industry?

(c) How will those views be translated into legislation?

Memorandum submitted by the Subsidence Forum

Executive Summary

1. Until recently, the timeliness and eVectiveness of the payment process in the subsidence industry has
not been challenged. However, as suppliers become more discerning in their choice of client, as a direct
impact of the present construction boom which will continue for most of the next decade, payments issues
become more critical.

2. A detailed analysis of the cost of the problem does not exist. However assessment of the direct and
indirect costs of the current payments process against a backdrop of external subsidence claims expenditure
of £500 million (with all its inadequacies) indicates cost as much as £15 million per annum, or 3% of the total.

3. The paper suggests that good payment terms and increased capacity in the subsidence marketplace go
hand in hand.

4. Poor payment terms coupled with reduced margins will reduce the supply base, reducing competition
and further increasing claims costs (against a background of already increasing cost due to the
construction boom).

5. The paper looks at some of the payment issues along the entire supply chain, and recommends a series
of short-term and medium-term proposals for improvement.

6. Importantly this is not an attempt simply to improve the position of contractors in the supply chain.
Whilst in essence there is nothing wrong with this, the theme of the “poor old contractor” not getting paid
is not central to this paper, rather that there is a need to match 21st century processes with 21st century
payment systems.

Introduction

7. Poor payment has traditionally been an issue for the subsidence industry, but one which has not risen
to the surface. This is not to say that payment processes have been satisfactory or indeed payment being
made in a timely manner—simply that it has not featured openly or been discussed openly as a problem area.

8. The fact remains that payment problems have been with the subsidence industry almost for as long as
the peril came into existence in the mid 1970’s, over 30 years ago. Those with longer industry experience will
remember the demand of insurers to be provided with full interim and payment reports before releasing
funds. These funds would be made either directly to the insured, to a repairer or to an adjuster under a
mandate. Whichever option was adopted, a paper chase inevitably occurred.

9. This paper chase would usually initially show itself in complaint calls to the adjuster, then leading to
occasional intimidation of the policyholder. This threat by contractors tends to become more prominent as
they vent their frustration at not being able to get payments released in a timely manner.

10. In many cases slow payment to a repairer would result in a last minute faxed reports to the claims
oYce, coupled with the famous promise “the cheque is in the post”. In the most extreme cases, the strength
of the relationship between the adjuster and insurer was such that an insurer would make a payment based
on a verbal request, to be backed up on paper at a later date.

11. Thirty years ago, the industry was heavily fragmented; nowadays it operates in an entirely diVerent
way, through delegated authority arrangements with suppliers, framework or term contract agreements,
service level agreements (SLA’s) and the advent of supply management techniques. But for all these changes,
the payment process fundamentally remained as it was 30 years ago.

12. This report on behalf of the Subsidence Forum as a whole has been created against a backdrop of a
diVerent construction environment which places even greater focus on the need for better payment systems.
The construction market is more buoyant than existed before in the history of subsidence. The approaching
2012 Olympics, Thames Gateway development and general building boom increasingly lead to suppliers
being more discerning as to who they work for.
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13. Payment terms are becoming as important as profit margins. Repairers were prepared to tolerate poor
payment terms provided the work was adequately profitable, but that profitability has evaporated with the
advent of supply management techniques, greater transparency and the leveraging of commercial
relationships to create claims cost savings. Profit margins in the insurance sector have been reduced by the
professional procurement of services, but also go hand in hand with prompt payments terms—which have
not always been delivered as promised.

14. When coupled with poor profitability, against a background of other more profitable, less onerous
repair sectors such as public sector regeneration, the problem of late payment becomes a real disincentive
for the supplier base to work for insurers. This creates a problem for the present and also builds a problem
for the future.

A Buoyant Construction Marketplace

15. The BCIS Construction Briefing in April 2006 concluded:

— Materials costs rose 2.1% in the year to 4th quarter 2005, yet nationally agreed wage rates rose by
5.4% in the same period.

— Materials prices are likely to rise at around the rate of inflation over the next year.

— Wage settlements are already expected to be agreed above the rate of inflation for 2006.

— New orders for construction rose by 6% in the 4th quarter of 2005, compared with the previous
quarter, and 11% compared with the same quarter a year earlier.

These independent figures clearly indicate a buoyant construction market, confident in short term future
workload, with a shortage of skilled labour driving increased construction costs. There is no likelihood of
the position changing in the short or mid term future.

Payment in the Wider Construction Industry

16. Subsidence is simply an element of the construction industry which in itself is plagued with a poor
payment record.

17. A similar survey by the National Association of Specialist Contractors confirmed that construction
specialists continue to wait for payment:

— Half are paid up to 1 month late.

— Third are paid extremely late (1 month plus).

— 70% say they are never paid on time.

Domestic customers, local authorities and councils are reported to be the best payers.

Larger or main contractors are considered the worst payers.

The smaller the company, the quicker the payment is received:

— 22% of larger companies (turnover of over £5 million wait for 60 days plus);

— compared with just 7% of smaller companies.

However, the failures of the UK construction industry as a whole cannot justify inadequacies within the
insurance sector. Two “wrongs” never ever make a “right”.

ASUC Survey

18. Albeit based on a relatively small survey sample, The Association of Specialist Underpinning
Contractors (ASUC) undertook a survey of members. This indicated that the greatest payment issues arose
where intermediaries—adjusters and project managers—were involved. (Appendix A)

19. It is important to recognise that this may not represent the industry as a whole and that others may
have much more favourable experience of reimbursement.

Late Payment—How Big is the Problem?

20. To date, no independent assessment has ever been carried out to identify the direct and indirect cost
of poor payments in the subsidence sector.

21. Some organisations mandate payments directly from insurers to contractors and, barring the very
odd exception of “human error” or where, for example, e-mails have gone astray etc, one of the biggest
delays in certifying payments results from contractors presentation of unsubstantiated claims for additional
works; poorly presented interim accounts, or the like.

22. Whilst this clearly does not apply to all, and many do a great job, it seems to be that contractors can
very often be their own worst enemies when it comes to the certification and receipt of prompt payments.
These, along with the important responsibilities of the contract administrator, are critical factors.
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23. Supplier organisations are already considering a best practice document for their members to ensure
the contractors “do their bit” around agreeing valuations, variations and timing of interim applications.

24. In a world of “home workers” and call centres it is often diYcult to have direct conversations with
adjustor regarding variations and the like whilst work is in progress on site.

25. It is suggested that if the original specifications are more accurately prepared with a 10–15%
contingency then the contractors could be within budget without recourse back to an adjustor—this of
course requires confidence and adequate controls down the supply chain to allow contractors to spend the
contingency within a set of given parameters.

Poor payment process appears not only to irritate but to add cost to the process. These costs fall into two
distinct categories:

— the direct costs of managing the existing payment process; and

— secondly the “knock on eVects” of suppliers choosing to work in other sectors as a direct result of
poor payment.

Direct Costs from Poor Payment Process

26. The starting point is probably to consider the number of payment applications for subsidence related
work in any given year, and the physical cost of this process.

27. Figures are uncertain, but if in a “normal year” of say 30,000 cases 50% are repudiated that leaves
15,000 cases each with at least one maybe two payment reports. Taking the worst case scenario that equates
to 30,000 payments reports pa. Assuming that each payment report takes 30 minutes for the repairer to
generate, 30 minutes for the adjuster to check and generate a report, and 15 minutes to process by the insurer,
over 37,500 man hours per year are involved.

28. Assuming a fully loaded cost of say £50 ph, this equates to a cost of creating valuations and processing
payments in the order of £1.9 million per annum.

29. Of the 30,000 cases there may be a particular problem with 1% requiring an additional resource of a
further one hour making a further cost of £1.5 million.

30. Added to this is the cost of payment reconciliation issues—comprising the cost of sorting out whether
a direct payment to a contractor has been made, or not. Again, figures are vague but across the industry a
figure of £1 million per annum might not be considered unrealistic.

31. The total “direct cost” of valuation generation and payment processing is of the order of £ 4.4 million.

Indirect Costs from Poor Payment Processes

32. These fall into two categories:

— the cost of adverse cash flow; and

— the poor payment eVect on encouraging suppliers to enter the subsidence industry.

Adverse cash flow

33. Indirect costs relate to the cost of adverse cash flow. In any year, against industry spend of £500
million, say 30% (£150 million) of this is delayed beyond 30 days, to 90 or even 120 days. The aggregate cost
of this to the supplier base in terms of overdraft facility may be as much as £5 million per annum.

34. There is anecdotal evidence that some banks supporting contractors, who have traditionally granted
overdraft facilities on the back of “safe” insurance funded works, are now beginning to change their opinion
and advising their clients to withdraw from this market unless cash flow can be improved.

Disincentive to Enter the Sector

35. At a time of construction boom, suppliers are becoming more discerning as to who they adopt as
clients. There is a clear pattern of suppliers exiting the subsidence market. Coupled with consolidation, the
supply/demand imbalance is increasingly taking eVect as the competitive environment reduces.

36. For example, engineering firms, builders and specialists are increasingly focused on new build.
Exceptions naturally exist, namely those organisations which are locked into the industry with little chance
of escape. However these “locked in suppliers” do not constitute the majority of insurer expenditure, which
rests with the building repairers themselves.

37. The advent of repairer networks whilst reducing supplier management costs may in some areas be
actually adding cost to the process. The OYce of Government and Commerce (OGC) asked the question
in their publication “Smaller supplier, Better Value”? It is beyond the scope of this report to debate supplier
management issues but until the subsidence industry is able to attract new entrants through improved
payment terms, the industry will need to depend on the present or perhaps even fewer incumbents.
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38. SuYce it to say that with less choice, distortions in the supplier base and the lack of competition may
be leading to increased repair costs of possibly as much as 1%, or £5 million per annum.

39. Even recognising the “guesstimation” which has occurred in these calculations, a case can be argued
for poor payment process directly and indirectly costing the subsidence industry in total as much as
£15 million per annum.

Productivity and Prioritisation

40. At first sight it is easy to blame the insurer, intermediary or the individuals involved. However it is
important to consider the causes, rather than the symptoms.

Productivity

41. The increasing eVect of commoditisation within subsidence has directly lead to suppliers needing to
operate at a high level of productivity, to meet:

— the financial needs and demands of their ownership structure;

— the need for profitability within limited remuneration rates; and

— to comply with client requirements to meet contracted service levels, even if this means ineYcient
working practices.

42. As a result, the individual workloads of intermediaries are at a high level, albeit this figure can be
disguised by the breaking of the caseload into segments. This also may reflect on customer service, and the
problem heightens when there is a surge of work—when existing resources “stretch” to meet increased new
losses (sometime at the risk of reducing attention on work in progress).

Prioritisation

43. At the same time, there appears to be an absence of requirement—either implied or contractual—to
deal with payment issues in a timely manner.

44. As a result, payment issues do not receive full attention as they have low priority. In fact payments
may only be dealt with by the individual to avoid supplier complaint which has an even greater
disruptive eVect.

45. In an environment of service levels, there are few controls around the speed of the payment process
mid claim. Where controls do exist, they are seldom adequately policed.

The Role of the Insurer

46. Under ICOB 7 for Retail customers, insurers are required to endeavour to make payments within five
business days. For commercial customers it is within a reasonable period but most insurers try to adopt the
five business days as a model. They get round this on the larger commercial cases by making electronic
payments. Most large insurers have central payment teams for suppliers and there is no reason why they
should not adopt the five business days model for them as they do so for customers.

47. There is no evidence that insurers deliberately withhold payment. Indeed most insurers simply see the
payment process as just that—a “process” within the overall claims system. (There is anecdotal evidence of
one insurer imposing a delay of a month or more in making payment to third parties which seems to cause
problems for other insurers and their suppliers such as solicitors and adjusters, but that in itself appears to
be a deliberately managed matter and capable of change.)

48. For insurers, the fewer touches, the less work, the better for their operational eVectiveness provided
of course that adequate controls are in place to ensure that valuations are correctly stated and properly
“signed oV”.

49. Insurers could however ensure as part of their procurement process that all parties in their supply
chain have an adequate payment process in place and audit the eYciency of such a process.

50. E-payments are being considered by insurers and are certainly more eYcient. Suppliers can ask for
such a facility in negotiating contracts. Some insurers comment that e-payment is perhaps no quicker than
the cheque payment system—easier for the recipient but not perhaps any faster to issue by the insurer.
(Perhaps electronic systems as they currently operate are not in fact the panacea.)

51. An increased move to delegated authorities can help the payment process provided that the insurer
has a good payment team that is not overloaded.

52. No insurer trusts its adjuster or engineer enough to give direct access to their payments system but
some do provide advance funds to adjusters to speed up the payments process. This may be a useful way
forward which might be capable of further exploration.
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53. Whilst the importance of cash flow to contractors is fully acknowledged, they are not alone in such
problems. Commercial constraints are often presented by the business terms required by some insurers of
their intermediaries and loss adjusters. Typically these include no interim fees payments on lengthy claims;
performance related fee structures bordering on penalty terms; consolidated invoicing arrangements which
then take additional lengthy time to pay; requirements for service providers to share insurers risks; and
commercial arrangements based upon predicted volumes of business which then, for whatever reason, do
not then materialise.

54. There can be no doubt that he who pays the piper calls the tune . . . but of course it is important to
pay the piper in a timely manner.

The Intermediary as Fund Holder or Distributor

55. In some situations there is evidence of intermediaries acting as fund holders or distributor whereby
insurers’ money is paid to the intermediary—perhaps under a mandate—and then passed on to the repairer.

56. Problems often occur:

— The intermediary may derive financial benefit from not passing money promptly onto the supplier
who may feel in such a vulnerable position as not to be able to complain (but may withdraw future
services).

— The intermediaries’ own systems may not exhibit adequate controls to ensure payment is
promptly made.

57. This is often seen to happen where the intermediary operates a network, receiving a commission for
the management of that network. The intermediary may consider that the only sure way of obtaining the
commission is through deduction “at source”.

58. One member of the Subsidence Forum suggested the worse payers are contractors to subcontractors,
and that they ought to lead by example!

The Role of the Supplier—Never at Fault?

59. There is a tendency for suppliers to think that the payment problem may entirely be of the insurers
making, or their intermediary. This is not so.

60. Incorrect references may result in cases being diYcult to track. Poor valuations of work, perhaps
presented on a speculative basis may be rejected.

61. Requests for payments “on account” for work not yet carried out (because of an anticipated delay
in payment) may be unsustainable, apart from the fact that few construction trades elsewhere are actually
paid for work they have yet to do.

62. The suppliers own systems may be inadequate to ensure that payments received are properly
recorded.

63. Suppliers need to learn to follow the clearly defined payment systems required by supply chain teams
and work with their principals.

64. This situation is heightened when a payment is made with an incorrect or perhaps no reference, or
for the incorrect amount (net of the policy excess for example, or as a part payment against a larger sum).

65. Particular focus is likely to be placed on adjusters and intermediaries who particularly may need to
work smarter. The subject of payment is gaining momentum and will become increasingly important in
competitive tenders.

66. Adjusters increasingly need to show that they can reduce the life of the claim.

67. Lengthy, long outstanding claims cost more money and all insurers are keen to reduce costs!

The Roll of the Subsidence Forum to Improve Matters

68. At the end of the day, insurers are driving costs and performance but suppliers have a choice—to
adapt, or to exit. Perhaps this paper might have alternatively been entitled “If you can’t stand the heat . . .”

69. The issue here though is that for some suppliers, leaving the sector may not be an option ie subsidence
specialist loss adjusters. For that reason, the Subsidence Forum seeks to improve the status quo rather than
recommending an exit strategy to the disenchanted.

70. The reality of the situation must also be recognized in that every insurer is always going to drive the
“deal” which they believe delivers the maximum benefit to their customers and shareholders, and everybody
else in the supply chain has the choice to participate or not, as they see fit, on the terms being oVered.

There are simply “market forces” at play here. Whilst the current construction boom might mean that
things will have to be improved industry wide, this will only happen as and when the market dictates such
changes as being beneficial. There is an obligation on the Forum at least to raise awareness.
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71. It has been suggested that the payment problem relates more to the companies that are not actively
involved with the Subsidence Forum rather than those that are. That is not to say that with the larger
companies problems do occur from time to time—but in the main the larger companies seem to have systems
to make payments promptly.

72. The challenge for the Forum as to how to influence those smaller companies that are failing is a real
challenge and not one that the Forum recognizes it will be able to achieve in the short term, but one which
is nevertheless possible.

Change is Possible

73. Against this backdrop, some observers may suggest that the process is so ingrained as to make change
impossible. This is not accepted by the Forum.

74. Some 25 years ago, the process of “retentions” was commonly a part of the subsidence process. (A
retention is an amount of money held by the client against the discovery of defects)

75. Retentions are also a problem area for the general construction industry. In a survey by NSCC
they report

76. At any time, an estimated £680 million is being held in retentions within the construction industry

(a) 54% of respondents fail to recover 20% of their retentions.

(b) 10% fail to recover 80% of their retention.

(c) Despite the use of retentions to rectify defects, almost 80% of respondents are not required to
return and rectify defects.

77. Retentions are not commonly used in the subsidence industry, and have been increasingly replaced
by defects insurance guarantees. The reasons for the movement away from retentions were principally that:

— Framework agreements between insurers and repairers placed a commercial obligation on the
repairer to return and complete poor work.

— The adjuster or intermediary had no desire to keep the file open and delay submitting a fee.

— The insurer equally had no desire to keep the file open.

78. Payment of the retention to the policyholder to be passed on in six months was met with problems,
in that the policyholder would often conveniently find defects which prevented the retention money being
passed on.

79. The repairer saw the release of the retention as being a “bonus”—in that there was a low expectation
of its release and profitability did not depend on it.

80. Although the reason for the removal of retentions is multiple and partly complex, and the practice
of retentions remain in the wider construction market, this example gives hope to the fact that the current
payment process is capable of modification.

21st Century Claims, 20th Century Payment Process

81. The past five years have seen an increasing trend of standardisation of the subsidence process,
following the model of Egan and Latham.

82. All the key targets for improvement have been met or exceeded, without compromising commercial
advantage or diluting competition. Indeed success has gone to those firms which have been able to provide
eVective, compliant products at low cost, whilst at the same time diVerentiating themselves through
adding value.

83. The Subsidence Forum support the sentiments of the NSCC Chairman, who said

84. “The timely movement of money through the supply chain is fundamental not only to enable
specialists to invest and innovate, but in many cases to survive and for the client to enjoy the true benefits
of integration”.

85. “Good payment practices must become the norm and we must continue to address payment practices
within our industry, if we are to increase investment in training, manage health and safety more eVectively,
and deliver quality products”.

86. 2007 brings two new features to the subsidence template:

— Increased capacity in the market.

— Better payment processes.

87. The two elements go hand in hand in that as payment terms and processes improve, there is less likely
to be losses of traders from the sector, in fact there may be new entrants. This healthy position will increase
competition, controlling claims costs and driving up standards.
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Next Steps

88. The Forum proposes a three stage process.

89. Raising of awareness not only of the issues but of the consequences.

90. Through the Forum’s links with CILA and the Subsidence Special Interest Group their chairman has
agreed to approach all loss adjustors for facts and figures regarding the payment issues covering:

(a) Numbers of claims.

(b) Repudiation rates.

(c) How many average payments per claim.

(d) Timescales adjustors work to regarding payments.

91. Better information on current payment issues, to allow improved understanding of the scale of the
problem, and also to ensure that there is a benchmark against which to measure improvement.

92. A further report by the end of Quarter 3 2007 which proposes key action points including the results
of the CILA survey above.

Interim Activities

93. Attention to detail—It has been suggested that many of the problems rest in the simple things—poor
or no references. Suppliers particularly are encouraged to pay attention to detail in that regard.

94. Documented payment processes—Organisations should as a matter of course have documented
processes which identify the payment workflow. These should be up-to-date, and shared along the supply
chain.

95. Procurement documentation—Bid documents should make reference to payment processes, and use
these in part as a measure of the evaluation of a suppliers suitability.

96. Audit processes—Internal and external audit should review compliance with payment service levels.

Medium Term Activities

97. The direct and indirect cost of poor payments is indicated to cost the subsidence industry perhaps
£15m, or 3% of total insurer spend in an average year, based on £500m total expenditure.

98. Increasing pressures on insurers will inevitably encourage them to look for improvements in
eVectiveness, part of which may come directly and indirectly from payment processes and terms of payment.

99. Increased and demonstrable progress in this area will encourage new entrants to the subsidence
marketplace, improving sector capacity and competitiveness.

100. It is inevitable that future payment processes will be both standardised and electronically based, at
least in part. Consideration should be given to the encouragement of innovation in this specific area,
recognising that the cost benefit of slicker payment would substantially outweigh other areas of
innovation interest.

Summary

101. Introducing modern payment processes into the subsidence arena is not going to be easy. It is a
complicated and sensitive area—after all we are considering a series of diVerent services and supplier types,
not widgets.

102. Pressures on insurers will continue to increase as we approach the end of the decade, and insurers
will want to look carefully at all the options available to them. Claims departments which sometimes
suVocate under paper driven systems may find e-invoicing a blessing, making the process easier to manage,
and free people up to concentrate on strategic business areas such as service delivery and continuous
improvement.

103. It is unlikely that e-invoicing will be developed in isolation, but rather be accompanied by electronic
tendering, and electronic contract management. This will lead to secondary eVects. The advent of “electronic
tendering” is likely to slash the cost of procurement, and the cost of handling numerous tenders and
responses, which will in the future be more easily compared. The eVect of this may be to reduce the duration
of term contracts, or perhaps remove them entirely.

104. Electronic tendering will come hand in hand with electronic contract management—enhancing the
management and performance monitoring of a larger number of suppliers. Information will be able to be
accessed quickly, electronic audit trails will established and performance management will go through a step
change of improvement. Inevitably some will be concerned that electronic invoicing, coupled with electronic
tendering and contract management will damage the quality of services, but this is not the experience of the
public sector and of those organisations which have successfully challenged the status quo (such as Kent
County Council).
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105. But if the future of payment processes rests in electronic systems, at present no insurers or suppliers
in the subsidence sector use such a method to its fullest extent. But interest is growing within procurement
professionals who have successfully used such techniques in diVerent sectors.

106. Now may be the time to start to explore how electronic systems can make the process simpler, and in
doing so release valuable funds to improve the claims loss ratio. Future pressures on the residential insurance
market will increasingly make a 3% saving in claims cost worth having—and squeezing the supplier is
unlikely to be a viable strategy.

107. A 21st Century claims service requires a 21st Century payment process.

APPENDIX

Client Base Approx payment period (in days)

0–30 30–60 60–90 90!

1 Employed by Local Authorities 3 6
2 Employed by home owners (non-insurance) 7 2
3 Employed by main contractors (insurance related) 7 2
4 Employed by main contractors (non-insurance) 1 8
5 Where employed directly by Insurance Companies 1 2 2 2
6 Where employed by home owners who have a professional

advisor acting for them ie Engineers or Surveyors with an
intermediary Loss Adjusting Practice involved 1 1 4 3

7 Where employed by Insurance Company appointed
Project Managers 3 1.5 4.5

ASUC report 2007—Payments in the Underpinning Sector

June 2007

Memorandum submitted by the Union of Construction Allied Trades and Technicians (UCATT)

UCATT represents 125,000 members employed in the construction industry throughout the United
Kingdom and the Republic of Ireland.

There are 2.2 million people working in the construction industry.

The construction industry currently accounts for approximately 9% of GDP.

Employment and Payment Practices

UCATT is extremely concerned about the ongoing casualisation in the construction industry.

We believe that the improper use of the Construction Industry Scheme (4), self-employment tax system,
is rife and is corrupting the industry.

UCATT estimates that almost 50% of all the two million people employed in construction are bogusly
self-employed on CIS4 cards. In UCATT’s opinion workers who have set hours, have to obey orders, cannot
refuse work and have their materials and tools provided are directly employed and are not self-employed.

In 2001 work undertaken for UCATT by Dr Mark Harvey Senior Research Fellow at the ESRC Centre
for Innovation and Competition at the University of Manchester, discovered that bogus self-employment
was costing the Treasury £1.5 billion a year. After having consulted many construction experts and having
taken into consideration the rise in self-employment, the increased activity in the construction industry and
inflation, UCATT conservatively estimates that the current cost of bogus self-employment to the Treasury
is £2.5 billion.

Under the CIS scheme workers have 20% of their earnings deducted by the contractor, this money is then
paid directly to the Treasury. As they are self-employed their National Insurance contributions are a
fraction of those paid by people employed on a PAYE basis. Workers registered, as CIS4 are entitled to
make a self-employed earnings declaration, from which they receive substantial refunds “for legitimate
expenses” they have incurred.

The taxpayer experiences a treble whammy from bogus self-employment not only is there £2.5 billion less
in treasury coVers but also as workers are falsely classified as self employed they do not receive sick pay,
holiday pay, or save towards their pensions.

When they become ill or too old to work it is the state that is forced to provide for them.

Companies have been allowed to favour bogus self-employment due to lazy enforcement regimes and
there is no plausible evidence that this will change in the near future. UCATT rejects claims made by the
Treasury that changing the CIS scheme to one based on online registration and abolishing the previous
photo card system will massively reduce the problem of bogus self-employment.
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In fact UCATT believes that the changes to the system will make the problems worse. It will be very
diYcult for employers to actually discover if the individual presenting himself or herself for work is the same
as the person registered for the CIS card. Our concerns about the reforms to the CIS scheme are also shared
by a number of major employer organisations. Several senior accountants who are experts in construction
tax issues also share these views. Due to the Government’s very poor record of implementing major IT
projects there is a growing fear in UCATT that the recent change to the new online registration scheme will
be a recipe for fraud, confusion and lost payments.

It is UCATT’s opinion that if the Government acted to outlaw bogus self-employment in the construction
industry then many of the other problems, which currently aZict the industry, would be wholly or
partially resolved.

Delivery of the Government’s Capital Investment Programme

The Government’s heavy investment in the nation’s infrastructure is welcomed by UCATT.

We are concerned that these major projects will not be delivered on time and on budget if the wrong
employment model is adopted. UCATT believes that past errors in major projects can be avoided if new
contract compliance legislation is introduced.

Under contract compliance it would be entirely within the Government’s rights to insist that all
contractors bidding for Government contracts employed direct labour. Such a decision would have an
enormous aVect on the construction industry. The Government is by far the largest construction client in
Britain. By opting for the direct labour model in its construction projects, the construction industry would
be forced to reorganise itself in order to place bids. It would also send an unequivocal message to the
construction industry, that the current trend towards casualisation and bogus self-employment is not
acceptable.

Under contract compliance UCATT believes the following conditions should be adopted:

— direct employment and the implementation of a maximum 48 hour week;

— adherence to the terms and conditions of industry agreements;

— representation for trade unions on the project including full time conveners;

— well financed welfare conditions;

— a high level commitment to safety on the job;

— training for workers to achieve CSCS accreditation of all site workers;

— language training for migrant workers; and

— a framework to ensure apprentices are trained on all government contracts.

Long-term Capacity for the Delivery of Large Infrastructure Projects on Time and to Budget,
such as the Olympics

UCATT believe that there is currently a serious question mark over whether the Olympics can be
delivered on time and on budget. This opinion has been formed from the union’s experience of other
(similar) major infrastructure projects.

We believe that it is imperative that the Olympics follows the employment model of Heathrow Terminal
5, which overwhelmingly used direct labour and is scheduled to come in on time and on budget.

The alternative is to use the models adopted for the construction of Wembley stadium and the Scottish
Parliament building in Holyrood. Both of which were built by fragmented self-employed labour and which
were both beset by severe delays and spiralling costs.

The failure of the British construction industry to adequately invest in skills and training over the last 30
years has created a severe construction skills shortage in Britain. Due to indigenous skills shortages it will
be necessary to use foreign migrant labour to assist in the construction of the Olympic venues. It is UCATT’s
belief that problems of exploitation and social tensions can be minimised if the direct labour model is
adopted, thus guaranteeing wage rates and working conditions.

UK Dependence on Imported Labour and Expertise

Due to the severe skills shortages being experienced in the British construction industry and the current
boom in construction projects there has been a need to recruit skilled migrant labour, to Britain in recent
years.

UCATT is very concerned that the casualised nature of the building industry means that migrant labour
being recruited is particularly vulnerable to exploitation.
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Many migrant labourers are signed up to the CIS scheme as soon as they arrive in Britain. There are
documented cases where migrant labour has been signed up to bogus self-employment schemes, before they
have departed their home country. Foreign workers are often told that unless they sign up for self-
employment schemes they will not be hired.

By becoming self-employed migrant workers surrender the most basic employment rights. Unscrupulous
employers and agencies use the self-employed status of migrant workers to pay them wages below industry
agreed minimums, undercutting the wages of existing domestic labour. The undercutting of wage rates has
caused substantial social tensions in many communities.

In many cases migrant workers experience high and unfair deductions being taken from their wages, often
by employment agencies. They are frequently overcharged for accommodation, which is often overcrowded
and of a substandard nature. Stories of hot bedding and garden sheds being converted into accommodation
blocks are not uncommon. Unfair deductions relating to travel to and from work, equipment and clothing,
have also been recorded.

UCATT is not opposed to migrant labour. We are opposed to the exploitation of migrant workers. Our
opposition is principally because all forms of exploitation is entirely unacceptable. Secondarily because the
eVects that exploitation and undercutting of wages has on the economy and its aVect on the livelihoods of
other construction workers.

British unions have been increasingly working with migrant workers to insure that they get paid fairly
and that other issues relating to employment rights and working conditions are resolved. There have been
some minor improvements in some areas. What is clear is that far more needs to be done to inform migrant
workers of their rights; how they should ensure that they avoid accidents at work and their legal
entitlements. Unions and other voluntary organisations can do some of this work but serious attention needs
to be given about how the Government could play a more pro-active part in attempting to resolve these
issues.

Availability of, and Investment in Skills

The under investment in training and skills by the Government and the Construction industry for the last
30 years is having serious consequences for the industry.

Despite the chronic skills shortages, which have been identified in a series of Government reports—most
notably the Leitch Report, not nearly enough is being done to attempt to try to fill this gap.

Last year 50,000 young people applied to the Construction Industry Board for construction
apprenticeships. However only 9,000 places for apprentices could be found. This year it dropped to 7,000.

The Construction Skills Network in their recent reports, have estimated that in the whole of the
construction industry there is a need for 87,000 new entrants a year, due to additional demand and workers
leaving the industry. In particular there is a huge demand for wood trade operatives, due to the strength of
the housing sector (both new build and repair and maintenance) it is estimated that there is a need for 11,000
new wood trade operatives every year.

UCATT believes that high quality apprenticeships will become an increasingly important part of the
education system in forthcoming years, in the light of the Government’s decision to extend the school
leaving age to 18. The Department of Education and Skills has made it clear that many children remaining
in full-time education/training post 16 will be studying on vocational courses.

UCATT’s experience is that apprentices who are based with an employer and granted day release to
attend college, gain a far better education and acquire more skills than students who undertake college based
courses. In general construction companies prefer to recruit apprentices who have undertaken workplace
schemes rather than those who have attended college based courses.

It is vital that the construction industries preferred training model is recognised at this stage. A large
increase in college based construction training will not overly benefit the industry if construction companies
do not believe that the potential entrants have acquired the necessary skills and training.

One of the reasons behind the lack of apprenticeships is the issue of bogus self-employment. If a company
uses bogus self-employment it is highly unlikely to hire apprentices, or provide additional skills training. Its
fragmented workforce means that there will be no one to train or oversee apprentices. Workers who are self-
employed are not willing to perform extra duties without increased financial incentive and the nature of their
employment means they do not have a contract requiring them to be involved in training apprentices.
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Regulatory Matters, such as Health and Safety and the Building Regulations

Construction is the most dangerous industry in Britain. Last year deaths on building sites rose by 30%
with 77 people losing their lives.

UCATT is alarmed that the fragmentation and casualisation of the industry is making it an increasingly
dangerous place to work. There is strong evidence that sites which employ direct labour and which allow
independent employee safety representatives, are far safer and sustain fewer accidents and fatalities, than
those that do not.

The Corporate Manslaughter Bill, which is currently in the process of completing its Parliamentary
stages, is to be welcomed as any strengthening of the current unsatisfactory legislation must be accepted as
an improvement. However UCATT is of the opinion that deaths on construction sites will not substantially
decrease until an individual director is sent to prison for their involvement in killing an employee. It is the
union’s belief that the levying of fines, no matter how large, will never be a suYcient deterrent.

While far from a panacea UCATT has warmly welcomed the new Construction, Design and Management
Regulations, which came into, aVect on April 6 2007. The union hopes that the intent of the new CDM
regulations to reduce pointless paper exercise and to force diVerent agents working together on site, will be
eVective in making construction sites safer.

One area in particular where UCATT has very serious health and safety concerns is regarding the safe
removal of asbestos. The high level of deaths due to asbestos related diseases is deeply worrying. From a
construction viewpoint research indicating that in future, primary exposure to asbestos will mainly occur
when buildings are repaired or refurbished, should be noted. This makes joiners, plumbers, electricians and
builders, all at risk to exposure. It is vital that rules and regulations concerning the removal of asbestos are
not relaxed.

In the light of this UCATT is gravely disappointed that the Health and Safety Executive have recently
decided to allow non-approved companies to remove textured coatings, such as aertex, without a license.
This will unnecessarily increase the danger of exposure to asbestos for many workers.

2007

Memorandum submitted by Unite-the Union (formerly Amicus)

1. Introduction

1.1 Amicus is the UK’s second largest trade union with 1.2 million members across the private and public
sectors. Our members work in a range of industries including manufacturing, financial services, print, media,
construction and not for profit sectors, local government, education and the health service. The union has
just completed a merger with the TGWU to form the UK’s largest union of over two million members.

1.2 Amicus welcomes the decision by the Trade & Industry Select Committee to conduct a far reaching
inquiry into the state of the UK construction industry. We believe this first comprehensive Parliamentary
overview of the industry is well timed, given its ongoing expansion and the massive high profile
infrastructure developments it is expected to deliver.

1.3 Amicus members are involved in all aspects of construction industry across the whole of the public
and private sector, both in engineering construction and the installation of plumbing, heating and
electrical systems.

1.4 Amicus members are responsible for the building and repair & maintenance of key elements of
Britain’s infrastructure including energy sources, nuclear, gas and coal fired power stations, petrochemical
refineries, chemical plants, pharmaceuticals, steel and other industrial output centres, structural steel for
public and commercial building, major water treatment and steel bridge construction.

1.5 Amicus believes that high profile infrastructure developments are crucial to the ongoing expansion
of the whole of the UK economy. Amicus believes that such developments cannot be delivered either on
time or on budget without a commitment from all stakeholders to:

— Direct employment.

— National collective agreements.

— Equal treatment of migrant labour.

— Best practice in public procurement.

— Industry accredited apprenticeships and training.
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2. The UK Construction Industry

2.1 The industry over the past 7 years has had the most sustained period of growth in decades. A snapshot
of the buoyant demand shows that in the 12 months to the end of November 2006 the top 30 contractors
in the UK construction industry had completed or were engaged in some 4,290 projects with a combined
value of £23,216 million.58

2.2 The main industry “customers” continue to be a mix of public sector and large private sector
corporations, with retail heavily represented. That said, by far the largest client in the twelve months to
December 2006 was the Department for Health who awarded a total of 210 contracts with a total value of
£3,166.8 million.59

2.3 The current growth of the UK economy is reliant on the infrastructure developments the industry will
deliver. Not only that, as UK infrastructure increases with economic expansion so does the demand for
repair & maintenance.

2.4 A scan of the national press gives some idea of the work facing the industry in the coming years. The
current and planned work on nuclear de-commissioning is crucial, which is almost certain to be followed
by a sustained period of nuclear new build. Other infrastructure developments are almost too numerous to
mention, some are significantly more high profile than others.

2.5 Notwithstanding the relative demand arising from the construction of such high profile major
projects as the London 2012 Olympic site, some industry experts are already predicting a 45% increase in
infrastructure activity between 2008 and 2013. In the transport sector alone, included in such forecasts are
projects such as:

— Network Rail’s plans to deliver the revised Thameslink 2000 scheme.

— The East London Line extension.

— The Thames Gateway Bridge at Becton.

2.6 On the same regional level there is the development of the Thames Gateway and the proposed
Crossrail scheme. In addition there are current plans for the widening of the M25 motorway.

2.7 A significant concern for the industry will be the recent publication of the Construction Skills
Network Report for 2006. Working on their calculations, the construction industry is expected to expand
by 12.7% between 2006 and 2010. The report predicts that the industry will need an additional 348,000
workers over the next four years.60

2.8 These projected shortages are not an isolated estimate, nor are they being overlooked by industry
commentators. It is not just the industry press that is reporting, “Crucial construction projects could be hit
by skills shortage”.61

3. National Collective Agreements

3.1 Longstanding national agreements between employers associations and the trade unions facilitate
excellent employment relations in an industry that is particularly prevalent with small employers. Current
estimates suggest that the industry employs around 10% of UK workers across 192,404 firms.62

Significantly 170,471 of these companies employ 13 or fewer workers.63

3.2 Within the context of this part of the Amicus response it should be understood that Amicus
involvement in the referenced national collective agreements relates largely to our joint operation of the
following:

— NAECI National Agreement for the Engineering Construction Industry;

— JIB Joint Industry Board for the Electrical Contracting Industry;

— SJIB Scottish Joint Industry Board for the Electrical Contracting Industry;

— HVAC Heating, Ventilating, Air Conditioning, Piping and Domestic Engineering Industry
National Agreement;

— JIB-PMES Joint Industry Board for Plumbing Mechanical Engineering Services;

— SNIJIB Scottish & Northern Ireland Joint Industry Board for the Plumbing Industry; and

— MPA Major Projects Agreement.

3.3 Central to the Amicus role in the UK construction industry is our ongoing support for national
collective agreements, not only for their role in maintaining terms and conditions for our membership but
also because we believe they provide stability for an industry otherwise characterised by poor industrial
relations.

58 Barbour ABI data, December 2006.
59 Emap glenigan, December 2006.
60 Construction Skills Network Report for 2006.
61 Financial Times 21 November 2005.
62 www.cnplus.co.uk
63 DTI Construction Statistics 2006.
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3.4 Given the increasing expansion of the industry, the ongoing industrial relations stability cannot be
overlooked. It is not insignificant that, in the ten years to 2005 the number of working days lost due to
“stoppages” fell by 83%.64

3.5 Without the current benefit schemes enshrined in the national agreements Amicus believes that not
only will workers leave the industry, (especially in periods of economic downturn), but that it will become
increasingly diYcult to address the long term skills shortages.

3.6 It should be noted that these benefit schemes are provided by industry regulated independent bodies
and provide for a range of industry financed provisions for directly employed workers, including:

— Pension Provision;

— Sickness Benefit;

— Permanent and Total Disability Waiver;

— Death Benefit and Accidental Death Benefit;

— Medical Healthcare;

— Occupational Health Assessment;

— Occupational Health Care; and

— Holiday pay.

3.7 Without doubt one of the most essential aspects of industry provided benefit schemes is the provision
of pensions. The contribution of these schemes to the construction industry cannot be overlooked.
Especially when research suggests that only 38% of employers in the industry make any form of pension
provision.65

3.8 With the transient nature of the UK’s construction industry such provision is essential, not only for
the well being of the workforce, but also for recruitment and retention of workers into the industry.

3.9 Furthermore, Amicus believes that collective agreements can provide the framework for developing
the relationships between workers and employers that will facilitate ongoing improvements in productivity
to the benefit of all stakeholders. This position has been supported by independent and objective research
such as the Baker Mallett report66 on the implementation of the Major Projects Agreement on the BAA
Terminal 5 Project.

4. The Trade Unions Experience of Heathrow Terminal 5

4.1 This is not an isolated success story for the UK construction industry. However, Amicus believes that
it is highly significant when considering future procurement strategies for major projects such as the London
2012 Olympics and Paralympics.

4.2 The total value of the Terminal 5 project, commissioned by the British Airports Authority (BAA), is
reported to be in the region of £4.2 billion. Included in the project—along with a new terminal building—
are roads, car parks, other transport facilities, hotels and oYces.

4.3 The overall project, due for final completion in 2011, has over 60 separate contractors and comprises
of 16 major projects and 147 sub-projects on a site of 260 hectares.

4.4 Central to the agreement between BAA, its contractors and the trade unions are:

— A commitment to promoting direct employment.

— Collective agreements for the project built upon, and no less favourable than, existing national
agreements.

— A partnership approach adopted to encourage trade union involvement.

— Specification of quality employment standards throughout the supply chain, with active
monitoring.

— Highest standards of health and safety.

— An acknowledgment that trade unions have a substantial contribution to make to the project, so
trade union membership is encouraged and the function of trade unions on site facilitated.

— A commitment to building a learning environment in which there is broad access to training and
learning at the workplace.

— Brokerage of employment opportunities for local residents.

— A shared commitment to equalities issues.

4.5 There is a consensus view that the Major Projects Agreement (MPA) adopted for Terminal 5 has set
new standards in organising major construction projects.

64 DTI Construction Statistics 2006.
65 Employers Pension Survey—DWP.
66 A Study of the Implementation of the Major Projects Agreement on the BAA Terminal 5 Project—2005.
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4.6 The MPA has firmly established its value to the client, contractors and workforce on the Heathrow
Terminal 5 project, with enhanced welfare, health and safety, employment reward and industrial relations
stability for a project of such a large size.

4.7 It should also be recognised that the proactive and interventionist approach taken by BAA has been
beneficial. It is their rigorous and persistent monitoring of these high standards that has ensured that the
contractors deliver on their obligations. Central to their ability to operate in this method is the open and
recognised involvement of the trade unions.

4.8 As an objective measure of the relative success of the procurement strategy adopted at Terminal 5 it
is worth considering the fact that Roger Bayliss, BAA’s Construction Director, remains committed to the
procedure for future projects at Heathrow. This is even more significant when we consider the fact that BAA
has currently budgeted for a £6.8 billion investment programme at Heathrow, Gatwick and Stansted over
the next 10 years (including the redevelopment of Heathrow Terminal 2 in time for the London 2012
Olympics).

5. Migrant Labour

5.1 Amicus believes that in a significant number of cases overseas workers are discouraged from
communicating with their UK counterparts on construction sites let allowed a dialogue with union
representatives who would provide their only access to information on employment rights in the UK.
Amicus believes that this culture, coupled with the language barrier, creates an extremely worrying situation
where health & safety requirements are at best overlooked and at worst bypassed in favour of reducing costs.

5.2 In research recently undertaken for the Northern TUC—Organising Migrant Workers in
Construction: Experience from the North East of England—the point concerning the working environment
for migrant construction workers is further substantiated. The main findings of this work for migrant
workers were that:

— they are treated with little respect;

— their employers often have little concern for their heath and well-being;

— the legalities that most of us do not even consider, (eg having wages slips, contacts of employment,
and wages paid in full), are often not aVorded to many; and

— that the threat of violence is never far from the surface.

5.3 This is further supported by the briefing from the Citizens Advice Bureau Home From Home?
(December 2005). In which it is claimed that many migrant workers across the UK economy have similar
experiences, including:

— inaccurate representation of the nature of the jobs available; specifically concerning pay and
holiday entitlement;

— inadequate information provided on workers rights; and

— lack of transparency and proportionality surrounding the deductions made by the employer for
accommodation.

5.4 Amicus does not seek to exclude migrant labour. However, given our recent experiences of
inconsistent practices within the UK construction industry Amicus is keen to see that all workers employed
in the industry are paid at the same collectively agreed rates. Amicus is extremely concerned that the
exploitation of vulnerable workers will become the hidden legacy of the current expansion in the UK’s built
environment infrastructure

5.5 To ensure consistency and eradicate exploitation Amicus called persistently upon the UK
Government to implement the true spirit of the EU Posted Workers Directive.

6. Public Procurement

6.1 As the largest single customer of the UK construction industry, Amicus is calling on the UK
Government to ensure that the 2012 Construction Commitments agreed and published by the Strategic
Forum for Construction 2012 Task Group in July 2006 are adopted for all public sector contracts.

6.2 Not insignificantly the 2012 Construction Commitments states that, “The employment practices of all
organisations, including sub-contractors and the self employed, will be scrutinised by the client and the
supply chain to avoid abuses.”67

67 2012 Construction Commitments.
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7. Industry Accredited Apprenticeships and Training

7.1 There can be little doubt that a skills shortage does currently exist within the industry. The obvious
solution is to increase training. Amicus believes that the available people and skills already exist in the UK
economy to fill the gap. Too few companies take on too few apprentices. We should be talking about an
“investment shortage” not a “skills shortage”.

7.2 Amicus also believes that more needs to be done to attract older workers into the sector. With the
continuing haemorrhaging of manufacturing jobs, many of these workers have the key transferable skills
to enter the construction jobs market through bona fide adult training schemes to NVQ level 3.

7.3 This situation has not gone unnoticed by JTL, the UK’s leading training provider for the sector,
which informs visitors to their website that, “Whilst most JTL apprentices join the industry at the age of 16
or 17, young people up to the age of 24 can apply as long as you are not in full-time education. Although,
you should be aware that there is limited provision over the age of 19 due to Government funding
restrictions”.68

7.4 Employers are also concerned about the lack of a co-ordinated response from the UK Government.
In recent research undertaken to formulate the Sector Skills Agreement, a significant number of employers
voiced their concern about, “the Government’s policies on funding and the lack of support that some
companies feel they have had in training new entrants”.69

8. Conclusion

8.1 Amicus believes that a directly employed construction workforce is essential to facilitate an
expanding construction industry, which itself is a core foundation for continued UK economic growth.

8.2 The importance of direct employment through national collective agreements, (with enshrined
benefits packages), in the industry is not just a trade union prerequisite. Amicus believes it is essential on
three counts:

— as a disincentive for workers to be encouraged into bogus self employment schemes which;

— facilitate tax avoidance; and

— make insuYcient provision for private and state pensions.

8.3 Amicus believes that such an inquiry must have a clear understanding of the fact that the UK
construction industry is unlike any other sector of the economy.

8.4 The proliferation of small employers, the complexity of supply chains on major projects and the
transient nature of the workforce all increase the requirement for active and enforceable regulations and
legislation.

8.5 Amicus believes this can only be facilitated by the direct participation of all stakeholders. Trade
unions are essential in this process.

May 2007

Memorandum submitted by Unite—the Union (formerly Transport & General Workers Union)

The Transport & General Workers Union (TGWU) represents thousands of construction workers in the
UK and when the union mergers on the 1st of May with amicus to form the new union Unite it will represent
thousands more within the industry. With two million workers Unite will be a significant union not just
within the construction industry but in the UK economy in general. The T&G is a signatory to many of the
most important agreements in the industry including the Construction Industry Joint Council (CIJC) and
the Building and Allied Trades Joint Council (BATJIC) which between them cover 800,000 construction
workers.

With regards to the Trade and Industry Select Committee’s inquiry into the UK construction industry
the T&G would like to bring the following areas to the Committees attention:

1. Bogus Self-employment

The Government is the largest paymaster in the UK construction industry today so has a responsibility
to make sure that the employment status in the UK construction industry is not a matter of choice.
Employers cannot simply decide to treat working arrangements as self-employment. It is the circumstances
of the engagement that are the deciding factors.

68 www.jtltraining.com
69 Draft Sector Need Analysis of the Building Services Engineering Sector.
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The UK Construction industry is the fifth largest in the world and provides exports worth £10 billion. It
contributes around 8% of GDP and employs around two million people in Britain. However billions of
pounds a year are lost to the Exchequer by the avoidance of the bogus self-employed and unscrupulous
contractors not paying the correct income tax (PAYE) and class one national insurance contributions.

The following are simple tests that can be used to define the diVerence between “employee status and self-
employed status”.

Employee status in construction

(a) You do not risk your own money and you have no possibility of losing money on the job.

(b) You have no business premises, yard, materials or workers.

(c) You are paid by the hour, day, week or month.

(d) You supply your own tools.

(e) The contractor providing the work has the right to tell you what to do and where and when even
if in reality this rarely happens.

If the terms listed apply you are an employee and must be employed on PAYE and class one national
insurance contributions apply.

Self-employed status in construction

(a) You provide the materials and plant for the job.

(b) You tender or bid for the job and will have to carry the extra cost if your price was too low.

(c) You have the right to employ others who will be responsible to you and are on your payroll.

(d) That you are paid an agreed price irrespective of how long the job takes to complete.

(e) That you decide how and when the job is done within an overall deadline.

(f) That you work for a large number of diVerent people during the course of the year.

(g) In law one of the tests of genuine self-employment is the ability of individual workers to send
substitutes to do their work.

To be defined as self-employed you would have to meet the above circumstances in their entirety and not
simply one or two.

The TGWU believe that the current “self employment” hire and fire culture is one of the main obstacles
to attracting more women and ethnic minorities into the industry and until this situation is addressed by
government who are the largest employer in the UK construction industry, progress with regard to achieving
real improvement will remain painfully slow.

Therefore the TGWU urge a government inquiry into “bogus self-employment in the building and
construction industry.”

2. Skills and Training

The Construction Industry Training Board has said previously that the construction sector must recruit
88,000 skilled workers every year for the next five years to meet its needs.

So skills training is obviously urgently required if the UK is going to be able to satisfy this sustained level
of demand. However in a time when the industry is booming and the demand is clearly there it is
unacceptable that out of 42,500 applicants for construction apprenticeships last year only 9,000 apprentices
actually succeeded in being placed with employers in the industry.

So the problem is a far more complex one then just saying we need to train more people in construction
skills. Evidently we need to work harder at finding and developing the places for these apprentices with
employers in the UK’s construction industry.

In addition imported labour couldn’t and shouldn’t be replied on to fill the gaps in the construction
industry which we shall discuss next in more detail.

3. UK Dependence on Imported Labour and Expertise

The T&G believe that the UK construction industry is over reliant on an imported oV the peg skilled
workforce. A more balanced strategy is required of domestic and imported skilled construction workers if
the UK is going to be able to respond to changing levels of demand not only when the industry as it does
currently find itself in a boom but also when it is in recession. Reliance on migrant workers also erodes the
training base and further removes the training culture within the UK construction industry.
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Assuming the economies of the current EU members in Central and Eastern Europe expand prompting
migrant workers from the likes of Poland who are currently the predominant imported skilled construction
worker in the UK return home, the resulting gap will have to be filled.

So can we simply rely on other migrant workers from other recent EU accession countries such as Bulgaria
and Romania and in 2014 at the earliest Turkey to fill the gaps?

Well put simply no we can’t and nor should we be trying to.

Firstly, the RICS Construction Market Survey found that the construction industry is experiencing
significant growth thus creating skill shortages even in the absence of any migrant worker departures.

More importantly domestic skilled construction workers should be entitled to expect to benefit from the
growth that is currently being felt within the UK construction industry.

In addition the current political climate sees the size of the influx of immigrants depending on UK
Government restrictions.

So in conclusion more domestic skilled construction workers need to be trained, placed and used
alongside their imported counterparts then is currently the case.

4. Health and Safety

For workers in the construction industry the dangers are greater than any other industry. Workers in
construction are seven times as likely to die at work than in other industries. Currently about one in three
of all work related deaths occur in the construction industry. In the last 25 years over 2,800 construction
employees have been killed at work. In the last year 32% more construction workers have been killed at work
then in the previous year.

Then there are the occupational ill health fatalities, which are far higher over a longer period of time than
site deaths. Past exposures in the construction industry have led to high rates of asbestos related diseases,
which are now at least 4 times the average rate for all industries. It is estimated that at least, a quarter of all
mesothelioma deaths each year in the UK arise from exposure in the construction industry. At one time
mesothelioma was one of the rarest cancers in the world, now it kills more people then all of the other
industrial carcinomas added together.

The level of the penalties for breaches for health & safety are completely inadequate.

The average fine including fatalities in construction actually fell last year to a disgusting £8,400. Which
begs the distasteful question of, how much is a life worth to these companies?

In addition, the total number of prosecutions also fell. It is clear that too few workplace injuries are
investigated and too few companies are ever visited by the HSE.

By April 2008 we know that there will be 388 less HSE inspectors due to Government cutbacks. This is
not justice and is no deterrent against poor health & safety practices.

Action needs to be taken to ensure that directors are made accountable for the health & safety practices
of their company. For too long there has been a culture in the construction industry that fails to put health
& safety first. This culture must change and so must the law.

The law currently in eVect permits neglect by unscrupulous or disinterested directors.

We believe that hearing the clunk of the cell doors behind the first jailed director will result in immediate
changes in practices on sites.

The T&G looks forward to having a further opportunity to voice our views to the Committee on the UK
construction industry.

30 April 2007
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